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ABSTRACT

This thesis uses an historical interpretation of the Southern secession
movement of 1860 in order to formulate a secession theory consisting of three
separate elements: 1) the growth of political faction; 2) a characteristic of the
factional clash which renders the resulting crisis particularly unsuitable for
constitutional or governmental adjudication; and 3) the existence of a subordinate
governmental infrastructure, controlled by the minority faction, which can be
used to effect a secession movement. An historical review of the Southern
secession movement is undertaken in light of the above secession theory in order
to argue for the theory’s validity; then, the theory is applied to the various Soviet

secession movements with a view towards proposing U.S. policy options.
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1. THE USE OF REASONING BY HISTORICAL ANALOGY
FOR STRATEGIC PLANNING

Strategic planning, in its most basic sense, can be defined as applying processed data to a
given model of the external environment to predict the outcomes of a certain process; for the most
part, this prediction is required to give a baseline from which a program can be designed to
influence the final outcome of the process into an output which is more favorable to the national
interest of the United States. Or, put more succinctly, the process of strategic planning involves
first an epistemological process; secondly, it involves a methodological consideration; that is, the
construction of an appropriate frame of reference (or model) into which the processed data can
be introduced and against which the processed data analyzed. Oftentimes, the outcome of the
analysis will depend upon what epistemological and methodological option the analysis chose to

arrive at his final prediction.

A. TWO CATEGORIES OF METHODOLOGIES AVAILABLE TO STRATEGIC PLANNERS

Let us consider the choice of methodological options faced by the planner. For the purposes
of simplicity, let us divide the choice of methodology into two broad categories; the first option
available can be defined as the use of indicator variables to predict the value of secondary
variables; this option is characterized by the use of variables which lend themselves to
quantification. The second option available can be defined loosely as the analysis of phenomena
with an eye, not towards quantification, but towards an understanding of the fundamental
motivations of the actors who gave rise to those phenomena. This understanding, in turn, is used
to make a prediction as to how contemporary events, and policies to deal with them, can be
related to events which have occurred before. Into the former category fall such methodologies

as trend extrapolation, regression analysis, and monitoring of leading indicators. Other more




sophisticated methodologies utilize the process of quantification of variables as inputs to
artificially constructed environments. These include scenario building, simulations, and modeling.
All of these methods, though varying in the degree of analysis, have one thing in common: they
used quantified variable in an attempt to predict, given a certain value of input, what the value
of the output will be. Into the latter category fall such methods as "genius” forecasting, the Delphi
technique, and the use of historical analogies.
B. THE STRENGTHS AND WEAKNESSES OF THE QUANTIFICATION

METHODOLOGIES

A quick examination of the relative strengths and weaknesses of these two types of
methods shows that, while both have utility, both are subjected to pitfalls which can undermine
the validity of the analyst’s output.! The main strength of the quantification approach is that it
gives answers. Though those answers may be couched in the obfuscating language of probability
and statistics, the answers are there. The planner who uses regression analysis obtains a curve
generated by a computer which gives the best fit among various data points. A concrete number
is generated reflecting the dependability of one variable on another. These methods of
quantification, therefore, are seen as highly useful because strategic planning, for the most part,
demands answers. Policies must be made. The national interest of the country must be met;
situations faced by decision-makers unfold in real time, often without the luxury of prolonged
periods of calm in which plans can be thought out. The ability to produce an answer, in real time,
using state of the art computer technology supplemented by expert construction of computer
models and simulations, can be very comforting to the decision-maker. If the analysis of the
variables’ quantification is done correctly, and the model into which those variables are input
adequately reflects reality, the output of this process can be, in addition to comforting, extremely

useful.




The problem with this type of analysis takes on a two-fold dimension: 1) it is nout intuitive;
that is, a human being does not reason using the binary process of the computer; therefore,
accurate quantification of all important variables is extremely difficult; and 2) the prerequisite
mentioned above concerning the construction of realistic models is far too often not met. The first
dimension of this problem can be traced back to the philosophical predilections vf the
Enlightenment, where the rationality of science and the omnipotence of reason were deemed
applicable to all forms of human endeavor; in other words, all could be reduced to science. This
philosophy was expressed by the Marquis de Condorcet, who said in 1790: "Human and physical
events are equally susceptible to being calculated, and all that is necessary to reduce the whole
of nature to laws similar to those which Newton discovered with the aid of calculus is to have
a sufficient number of observations and mathematics that is complicated enough.” The
Enlightenment was a tremendous force in wester civilization, but there remained some stubborn
resistance to this attitude of extending the jurisdiction of science into areas from which if had
heretofore been excluded was lyrically and accurately described by the American writer Edgar
Allen Poe who said in his story "The Mystery of Marie Roget™:

There are few persons ... who have not occasionally been startled into a vague vet thrilling
half-credence in the supernatural, by coincidences of s0 seemingly marvelous a character
that, as mere coincidences, the intellect has been unable to receive them. Such sentiments
... are seldom thoroughly stifled unless by reference to the doctrine of chance, or, as it is
commonly termed, the Calculus of Probabilities. Now this Calculus is, in its essence, purely
mathematical; and thus we have the anomaly of the most rigidly exact in science applied
to the shadow and spirituality of the most intangible in speculation.

Poe, in his unique style, expressed the intuitive distrust of an approach that claims it can
quantify everything (or, less rigidly, claims that only the quantifyable variables are important to
the analytic process). We as thinking individuals intuitively feel that there are factors in an

analysis whose importance is not diminished simply because they do not lend themselves to easy

quantification.




Thus, the first dimension of the problem of the quantification approach leads directly to the
second: the inability to construct realistic models and to accurately quantify all important
variables. There is a paradoxical situation at work in the model construction process. A model,
in order to be useful must accurately reflect reality. In order to accurately reflect reality, the model
must be made very complex, taking into account all important variables. However, an overly-
complex mndel does not lend itself well to use by the analyst; therefore, the analyst must decide
to drop certain variables from his model in order to render it less complex and, in turn, usable?
Thus, the dual requirements of usability and accuracy work at cross purposes; the former
demands that the model be simplified; the latter demands that it be made more complex. The end
result of this paradox is that no usable model can accurately reflect reality; simultaneously, any
model that accurately reflects reality is too complex to use. The best an analyst can hope for is that
his computer model has struck a balance between usability and accuracy. In striking this balance,
the second dimension of the problem with quantification methods is manifested: the difficulty in
constructing good models.

If the methodologies emphasizing the quantification of variables suffers because it is non-
intuitive, then they are given added credence because of their appeal to science. The seeds of the
philosophy of the Enlightenment did not fall completely on barren ground; its emphasis on the
scientific method in problem-solving took root firmly in conscience; in other words, just because
we as humans have the intuitive feelings described by Poe above, we do not reject the notion that
science and reason can play no part in our deliberations. The physical laws of nature, and the
resulting predictability of the world in which we live, serve as a great psychological comfort
(these laws, of course, have been shown to be only relative; however, this has not diminished their
importance). It is only natural that we seek to find the same order that exists in nature in all areas
of human endeavor. In this respect, the scientific analysis of policy science exemplified by the

quantification approach enjoys its greatest popularity; the notion that, if we can just obtain the




right variable, or the right combination of variables, the door to the understanding of previously

unknown social/political phenomenon will be unlocked, is very alluring.

C. THE PREDILECTION FOR THE USE OF REASONING BY HISTORICAL ANALOGY

The second family of methodological options, the ones that emphasize the intuitive
understanding of personalities and events at the expense of more scientifically rigorous methods
of analysis, are themselves subject to pitfalls which render their usefulness compromised. Before
getting into these weaknesses, however, let us first examine what makes these methodologies so
popular. In this discussion, the focus will be on reasoning by historical analysis, for no other
reason than this is the method employed in this thesis. The below analysis could, with a few
exceptions, be used to explain the other types of analysis that do not make use of the
quantification approach. However, as mentioned above, the historical analogy approach will be
this next section’s main focus.

What makes the use of historical analogy so popular with planners and decision-makers?
First and foremost, it is because the use of historical analogy to confront a present problem is
analogous to the very process by which humans learn. The learning process, though little
specifically seems to be known about its actual mechanics, is a process which employs stimuli and
memory; in other words, a stimulus acts upon the brain, and the stimulus is transformed into a
memory. This memory does not exist exclusively unto itself, but becomes blended with other
memories, and this blending, taken in toto, forms the foundation of knowledge; in other words,
the stimulus that evokes a new memory also affects the other stored memories, so that the entire
memory bank is affected.* A similar situation exists when a problem is suddenly thrust upon
someone for a decision; the stimulus drives the brain to remember past lessons, past experiences,
as a baseline from which this new stimulus can be dealt. It is only natural that, when faced with

a new planning problem, one searches for an analogy from the past with which to compare it.




This process is intuitive, as opposed to a process which adheres to some scientific method. Thus,
historical analogy is popular because it parallels the human learning process.

There is another reason why reasoning by historical analogy might be popular with
American planrers. This factor is the importance the nation’s legal system places on the reliance
upon historical precedent to form what is known as the "common law.” Though there exist no
studies proving this link between predilection for reasoning by historical analogy and the nature
of a country’s leéal system, it only stands to reason that, especially if the planner is a trained
lawyer, the propensity, so deeply ingrained in our legal culture, to search for historical
justifications for jurisprudential decisions might affect his epistemological processes. However, this
possibility is advanced simply as a hypothesis in this thesis; due to the scope of the thesis’ topic,

no proof of this hypothesis is offered here. However, it would make an interesting study.’

D. THE EFFECTIVE USE OF REASONING BY HISTORICAL ANALOGY

Taking the above argument at face value (viz., that a planner in the United States is driven
towards the use of historical analogy by, among other things, epistemological considerations and,
perhaps, the American legal culture), the question must be asked: is this m;cessarilf bad? The
answer to this question is, like the answer to many things, it can be if it is abused. Let us now
examine the correct way that reasoning by historical analogy can be used by the planner to
supplement the quantification approach and to gain new insight into problems afforded by a
method which does not adhere to such a strict scientific method.

Any use of historical analogy as a baseline from which new policies and programs are
developed must avoid the use of historical cliches in the reasoning process. No useful history is
gleaned from the canned versions of history that sacrifice the truth for simplicity, or reality for
cultural conditioning. Any generalization, any stereotypical explanation, must be investigated fully
if the episode is to be used for policy planning. Therefore, taking as an example ;he topic of this

thesis, a look at the origin of the American South’s secession movement must probe deeply




beyond the immediate problem of slavery in the territories of the United States and look closely
at what gave the southemners their philosophical justification for secession. The seeds of the
secession movement, as this thesis will argue, were planted well before the Congressional debate
concerning the expansion of slavery into the Southwest; they were planted and nourished and
grew to fruition in the very soil in which was found the philosophical justification of the
American Revolution. This is not to over-glamorize the South’s treasonous actions during the
winter of 1860-1861; however, this concept of states rights, coupled with the tremendous moral
injustice of African slavery and the effect that moral outrage had on inflaming sectional passions,
must be placed in the context of a secession theory if any useful historical reasoning is to be done;
however, if the incident is to be used for historical analogy, then the background factors, though
muted by the inflammatory rhetoric of the day, must be examined. The historical cliches about
the period have no use in the formulation of today’s policies; however, the underlying factors
which gave southerners the philosophical rationale for revolt and the factors which removed the
slavery controversy from the framework of Constitutional adjudication do.

Once the hurdle of historical cliches is overcome, the next hurdle, narrowness of focus,
must be avoided. The analyst must not restrict himself so narrowly to the "what" that he fails to
answer the "why." This is especially important when the spatial and temporal domains of the
study are extensive. Thus, a detailed examination of the events of 1848-1860, with the purpose of
comparing them to the events in another country over a century later, will yield little useful
planning information; the history will be interesting, but it will not meet the need to produce a
useful planning document. However, if one can discern the motivations of the actors of both
periods, a comparison on this point will yield a useful result. If a similarity exists between them,
then a policy that relies heavily on the historical analogy between them could pay dividends. On
the other hand, if little or no similarity exists between the motivations and philosophies of the
actors of the two periods, then another useful output will have been obtained. The usefulness of

this output is more subtle; it will prevent the policy maker from a reliance on the use of historical




analogy, a reliance that this introduction argues is natural for one to accept. Again using the
subject of this paper as an example, if the output of this paper allows a policy-maker to reject the
contention that "Gorbachev in 1990 is just like Lincoln in 1860" and we therefore have no right to
oppose a forceful Soviet crackdown against their various secession movements, then it will have

served a useful purpose.

E.  PITFALLS TO BE AVOIDED WHEN REASONING BY HISTORICAL ANALOGY

Any discussion of the use of historical analogy for policy planning would be remiss if it
did not include a reference to the book Thinking in Time, The Uses of History for the Decision Maker,
by Richard Neustadt and Emest R. May (The Free Press, New York, N.Y., 1986). In this book, the
authors hold that the correct use of history can be useful in the formulation of policy planning.
With this basis in mind, the authors then detail several instances where history was misused to
the political detriment of the president or the strategic detriment of the nation. What this book
calls for is a deep understanding of the historical analogy before letting it color the policy-maker’s
decision making process. The only correct use of the thesis which follows here is to produce a
deeper understanding of the parallels and dissimilarities between the U.S. secession crisis of 1860-
1861 and the future Soviet secession crisis. Those who look to it for a comprehensive history of
the American secession movement will be disappointed. Those who look to it as an answer to the
casual comment that, because of the Civil War, the United States has no right to condemn the
Soviet leadership for a bloody suppression of an independence movement, will find some points
in it that will put that assertion to rest. Those who look to it to predict the future of the Soviet
secession movement will find some parallels in reasoning and motivation of the two movements
which may facilitate predictions.

The requirements for the correct use of history discussed by Neustadt and May contain two
major drawbacks. The first drawback is the element of time. Most situations which call for policy

planning do not come with the luxury of unlimited time; the requirements for studying the




historical analogies raised and the historical assumptions made often cannot be satisfactorily met
due to the constraints of time. The Korean decision of Harry Truman, mentioned as a case study
in Neustadt’s book, is a prime example. The president had a limited amount of time to act before
South Korea had been entirely overrun. Even if the decision had been made in a vacuum, with
no other political or military considerations to be concerned about; and even if the pace of the
deliberations concerning the crisis was slow and unhurried, the amount of time Truman had to
make the decision would not have led to the complete historical analogy approach called for.
There simply was not enough time to effect a historical analogy approach to the problem. This
seems to indicate that the approach utilizing a historical analogy is suitable only in problems
which present a long lead-time. Fortunately, the question explored in this thesis, the probability
of Soviet secession, has presented the requisite lead time in order to consider the question using
this reasoning by historical analogy approach.

The second drawback of the historical analogy approach is more fundamental, in that it is
not the function of a simple variable such as time. This drawback arises out of the difficulty of
obtaining a good, consistent historical interpretation of an event; this difficulty is not the same as
the use of historical cliches mentioned above; it is the result of the fact that historical events do
not lend themselves easily to interpretation; two different authors, studying the same historical
event with the same sources, may arrive at two separate conclusions as to the actual cause or
meaning of that same event. The problem then becomes: which version of history should the
analyst believe? There is no easy answer to this problem; the analyst who does a historical
analysis can only present his interpretation of history as honestly and as accurately as possible.

Even with these two inherent drawbacks, the use of historical analogy, drawing as it does
from the mine of the past, a mine whose veins are full of the experiences of past generations and
the lessons they contain, remains a powerful tool for the analyst. Used with skill and care, used

with full knowledge of its inherent limits and potential pitfalls, reasoning by historical analogy




can lead to insights that cannot be gleaned from methodologies which rely exclusively on strict

guantification.

F.  CONCLUSION

The purpose of this thesis is to use this historical method of analysis discussed above with
the hope of discovering parallels between the South of 1850-1860 and the Soviet Union today. The
history of the United States during this critical period can be likened to a field which has been
harvested time and time again by historians in the search to answer some questions of the nature
and future of our own country. However, the answers to those questions comprise only one
comner of that field; today, with the renewed strength of democracy, and with revolutions
threatening established governments throughout the world, the questions of prelude to civil war
take on a profound international importance. Therefore, that field now contains lessons which can
be used to answer questions for foreign policy planners of today. This thesis attempts to bring in

a small portion of this new harvest.
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As mentioned in the text of the chapter, this assertation that the legal culture of the United
States may affect the propensity for planners to use the method of historical analogy is
advanced merely as a hypothesis, and, due to the scope of the thesis, no proof of this
assertation is offered. However, it is interesting to speculate on this possible link between
legal culture and epistemological process. Early in our nation’s history, we rejected a legal
system which was based on any rigid code; while the majority of the state criminal codes
are based on formal codified law, the rest of the legal system took its cue, not from any
famous European or Roman code, but from the English common law. (Some states still
have what are known as “common law" crimes; that is, crimes for which no statute exists.
However, most states, and federal law, require, require a law passed by a legislature
proscribing a certain act before the act is considered indictable. See Berman, Harold J., The
Nature and Function of Law, The Foundation Press, Mineola, N.Y., 1980, p. 125.) In Henry
W. Ehrmann’s Comparative Legal Cultures, (Prentice-Hall, Inc., Englewood, N .J., 1976), the
author draws the distinction between the Romano-Germanic family of civil law and the
family of common law. Whereas France had the Napoleonic Code, Germany had the Code
of 1900, and Switzerland had its Swiss Code of 1907, the United States, not surprisingly,
adopted the English system of common law. That the varying system of laws developed
as a function of nationality is interestingly shown by the fact that in Quebec and in the state
of Louisiana, both heavily influenced by French culture, a remnant of the old French Code
still exists in their system of civil law. The English system of common law, adopted by the
United States, relied almost exclusively on a historical memory of past judicial precedents.
Ehrman calls the need to rely upon this historically based system of precedents "the
keystone to the viability of the common law.” What we regard as the bedrock of our legal
system, the adherence to precedent in the common law, countries which have developed
legislative codes in place of common law regard as, in Ehrman’s words, "an archaic legacy
which will give way sooner or later to more modemn ways of shaping the legal system of
a nation.” Thus, the United States and other former commonwealths of England, and
England herself, are unique as regards their legal propensity for historical reasoning. This
propensity exists to this day in the United States. For example, the Uniform Commercial
Code (UCC) was developed for facilitate and standardize the creation and enforcement of
contracts; yet even that incredibly extensive code recognized that many questions would
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arise that could not be covered in the code. In that case, the common law of the applicable
state was to apply (Uniform Commercial Code §1-103: "The principles of law and equity
apply ... unless displaced by this Act....). Thus, the legal system, even in a move to codify
some aspects of law, still recognizes the existence and importance of the common law. This
unique legal jurisprudence gives the United States a great cultural propensity to look for
historical precedents and analogies with which to tace new problems; in Curbing the Courts,
The Constifution and the Limits of Judicial Power, Gary L. McDowell makes the point that,
even in the most crass examples of judicial “legislation,” the offending judges almost always
attempt to relate their action to past precedent; this is not done our of any judicial scruple
of the particular judge, but rather out of the instinctive feeling that this is the only way new
Constitutional pronouncements will be accepted. The author sees a developing tendency
to divorce the judicial process from past precedents, relying solely on a theory which
“follows (a) progressive instinct for what is fair, decent, and humane, regardless of ...
judicial precedent,” as being extremely dangerous to the legitimacy of the federal courts.
This propensity to call on historical precedent immediately when confronted with a new
strategic problem is probably heightened when the planner or decision-maker is a trained
lawyer. An interesting exercise, not attempted in this paper, would be to see if, in cultures
that did not emphasize a system of common law but rather a Civil Code, a similar
propensity to rely on historical precedents exists. At any rate, reasoning by historical
analogy is particularly suited to an analyst who works in a system which places such a
high value and relies so heavily on principles of the common law.
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I1. THE PURPOSE OF THE THESIS

A. INTRODUCTION

Having devoted the first chapter of the thesis to the use of reasoning by historical analogy
generally, let us now turn to the specific question at hand; viz, drawing parallels between the
secession movement of the American South and the secession movements of the Soviet Baltic
Republics. It will be the contention of this thesis that the two secession movements, occurring
more than a century apart, share three distinct, identifiable characteristics; and it is within the
framework of these three characteristics, taken together as a single theory of secession, that the
two movements can be compared for policy planning purposes. By examining these three broad
characteristics in light of the historical example of the South, one can then compare the various
aspects of these characteristics with the present crisis of the Soviet Union; this must be done with
one purpose in mind: which of the characteristics contain aspects which can be manipulated by
U.S. policy planners today to control the evolution of the Soviet secessionist movement to the

advantage of the United States?

B. THE SECESSION THEORY

The southern and Baltic movements share three common characteristics:

1) the presence of two factions divided over « policy question of sufficient gravity to
precipitate a threat by the minority faction to leave the Union;

2) a particular aspect characteristic of the policy question which renders it particularly
unsuitable for constitution/legal adjudication within the framework of the existing
national government;

3) the minority faction being represented by a system in which a governmental
infrastructure, separate from the national government, is already in place, able to effect
quasi-legitimate, aibeit extra-legal (in the national sense), declarations of independence
and/or ordinances of secession.
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All three characteristics of a secession movement described here are of equal importance; all three
must be present before secession becomes a clear and present dénger.

Before going on to a more detailed explanation of how the thesis deals with these three
characteristics of a secession movement shared by the South and the Baltics, let me insert here
another caveat on the purpose of this thesis. It is very easy, in the formulation of secession
theories and the mechanics of historical comparisons, to lose sight of the objective for which the
comparison was originally conceived. In other words, it is extremely easy to get lost in the history
of this fascinating question, so much so that one runs the danger of letting the history become an
end in itself. The in-depth historical background that goes into discussing the historical basis for
the formulation of the above theory is, it must be remembered, just that: background. This thesis’
raison d’etre is, from the very first page, planning; it is a document whose end purpose is to
propose strategies, working from the assumption that the future of the Soviet Union is important
to the national security of the United States, based in historical analogy which can be used
actively to affect future events. The history is there merely to provide validity for the theory; in
other words, the hierarchy of importance conceming the overall structure of the thesis is, in order
of ascending importance: historical justification of the secession theory, the proposition of the
theory, and, finally, the use of the theory as a present-day planning tool. With this parenthetical
discussion of the purpose of this thesis complete, let us now turn toward a more in-depth
discussion of 1) the secession theory, and 2) how it was used in this thesis to draw the historical
analogy between the two secession movements.

C. AN IN-DEPTH EXAMINATION OF THE SECESSION THEORY - THE FIRST

ELEMENT: THE RISE OF FACTI!ON

The first element of the secession theory is the evolution of political faction. The founders
of both nation’s governments, the founding fathers and the Bolsheviks, realized the potential

fratricidal conflict which would be engendered by the evolution of political factions. The
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Americans, led by James Madison, hid the tougher job; they had to decide how to reconcile this
known effect of factions with the concepts of representative democracy. The easy expedient
available to Lenin, the outright ban of factions within the government, was not available to them;
they had to develop a theory all their own. Madison and his early political ally Alexander
Hamilton struggled in the Federalist papers to explain how the growth of factions within the
nascent democracy, far from threatening the existence of the government, would actually be a
check against the tyranny of the majority. However, in the rise of factions in the United States,
the first characteristic of the secession theory was met; with the recent allowance of factions in the
Soviet Union and the Soviet’s increased tolerance of dissent, the first element of the theory is met
for the present day situation in the Baltics and other republics which are bordering on secession.

Thus, the thesis will explore the rise of factions in both countries with an eye toward
providing the background information necessary to bolster the assertion that the factions in both
cases were viable. The issue chosen to demonstrate the rise of factionalization in the American
South was the rise of a states-rights philosophy to counter the nationalistic philosophy of the
American federal government; the issue chosen in the Soviet case is the rise of a nationalistic
faction of the Soviet government. The choice of both of these issues as the issues over which the
factions divided could be open to question. The latter choice, concerning the Baltics, seems, at first
glance, to be self-evident, requiring no further investigation. The choice of the former, southern
states rights, seems to cloud the true issue of slavery as the divisive issue over which the United
States divided. Let me speak first to the American concern; I chose the issue of states rights over
slavery as the factionalization issue for three reasons: 1) the states rights issue was debated in a
constitutional and legal framework; whereas debate on the slavery issue, though not lacking in
constitutional and legal language, often degenerated into emotional and racist appeals to the
perceived benefits of the peculiar institution. The analysis of the states rights argument was,
therefore, able to be accomplished in a much more righteous manner than could have been the

debate on the relative benefits of slavery that accrued to both the owner and the bondsman; 2)
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the question of state sovereignty, and not the question of slavery, was ostensibly the issue over
which the South left the Union. This is not to reduce the importance of the slavery question in the
actual controversy; however, it does recognize the fact that the southerners felt the need for a legal
justification of their action, and it was the theory of state sovereignty to which they turned to
generate that legitimacy; and 3) finally, and most importantly, I feel the question of slavery is
better examined, not in this section concerning factionalization, but in the following section
regarding the second characteristic of the secession theory. This will be covered later in the
introduction, as the rationale behind the secession theory is explored in greater depth; suffice it
now to say that the question of slavery, though given short shrift in the factionalization section,
is covered extensively in the latter section. For the three above-explained reasons, state sovereignty
was chosen as the issue over which the factions which led to the American Civil War developed.

As mentioned above, the issue chosen for the factionalization of the Baltics seemed self-
evident; that is, it seems redundant to state that factionalization between those wanting
independence and those adhering to the national authority is that factionalization required by the
secession theory for the generation of a successful secession movement. However, viewed as a
break in a seventy year tradition of repressing political factions and their resulting political
dissent, this presents an interesting inquiry if framed in the context, not of the existence of the
faction per se, but in the allowance of poiitical dissent. In other words, the story is not that the
faction grew to existence, but that it was allowed to grow. Certainly, the potential for the
development of a faction devoted to Baltic independence was as strong in 1945 as it is today. The
analysis, therefore, of this first characteristic of the secession theory from the Soviet viewpoint is
different from that of the American viewpoint. In the latter, it was the development of the faction
that provided the analysis; in the former, it is the allowance of that development which arrests

our attention. Thus, the "nationality problem” of the Baltics will be discussed. but the main focus
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of the discussion will be the evolution from Lenin’s ban on factions to Gorbachev's toleration of
them.
This, then, is what the first and third sections of the thesis deal with: American and Soviet
factionalization, respectively, in the context of the secession theory. Digressing here for a moment
. from the stated purpose of this section of the introduction (i.e., a brief outline of how the thesis
is arranged in the context of the secession theory), let me state here briefly that this analysis
presents a policy planner with his first opportunity to affect the Soviet secession movement. The
development (or, in this case, the allowance) of factions is the first step in a three step process
which can lead to secession. If the United States decides that the political stability of the Soviet
Union status quo ante 1990 is in the national interest of the United States, for any reason, then a
policy should be tailored to .etard the growth of political factionalization of the Soviet body
politic. This policy, however, could come into conflict with the great Wilsonian principles of
political freedom upon which this country relies so heavily to guide much of its foreign policy
dedision making. In other words, the rhetoric of democracy and pluralism is comforting; however,
in this case, since democracy leads to factionalization and factionalization is one of the three

prerequisites for a successful secession movement, if the United States decided that it was in its

national interest that the Soviet Union remain politically stable, it must, contrary to all its stated
principles, tailor its pronouncements and policies to the end of slowing the democratic evolution
in Soviet politics. If, on the other hand, the fragmentation of the Soviet Union is deemed to be in
our interest, then the contrary would be true. Our usual rhetoric concemning the spread of
democracy would dovetail nicely with our desired policy goal (tl.> disintegration of the Soviet
Union). At any rate, leaving the digression and returning to the original path of the introduction,
the first and third sections of the thesis detail the growth and allowance of factionalization in both

secession cases.
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D. THE STRUCTURE OF SECTION 1 (SOUTHERN FACTIONALIZATION) AND
SECTION III (SOVIET FACTIONALIZATION)

Having given the basic rationale behind the two factionalization sections (sections one and
three), let me now explain in a little more detail the substance of these sections. Section I of the
thesis, as stated earlier, deals with the growth of the states rights faction in the American South;
this section is divided into five chapters. The first chapter of the first section deals with John
Locke and the philosophy of revolution. By no means do I assert that Locke was the only
philosopher of consequence in the American experience; Hobbes, Rousseau, Milton, Montesquieu—
all these men, and many others, added their important contributions to the American political
psyche; Locke’s philosophy, however, occupied an extremely important place in American
political thought, and, as the justification of the American Revolution, it has no parallel. Thus, any
study which attempts to uncover American philosophical justification for rebellion, whether they
occurred in 1776 or 1860, must anchor his search on the philosophy of Locke.

The second chapter deals with American political writing before the Declaration of
Independence. The available writing for this period is, of course, voluminous; the selections
chosen in this paper represent the revolutionary point of view as it matured ‘from the cool legal
reasonings of a man like Richard Bland to the fiery revolutionary prose of a man like Thomas
Paine. These selections are not designed to be an exhaustive study of pre-Revolutionary War
American writing; rather, they were chosen to demonstrate the maturation process described
above. How did American revolutionaries, who first demanded only "the rights of Englishmen,”
make the transition from rights within the Empire to independence without? This process reveals
the revolutionary character of America’s founding fathers, men only one or two generations
removed from those who would lead the South. Did the characteristics of the Revolutionary
founders, revealed in these writings, live on in the next generations? This chapter examines what

these characteristics were.
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The third chapter develops the foundation for the rationale of the construction of the federal
government which occurred at the Constitutional Convention of 1787. This foundation was the
political experience of the United States between the end of the Revolution and the adoption of
the Constitution; viz., government under the Articles of Confederation. Again, this chapter is not
designed to be an exhaustive history of the period; it should be read as forming the basis for the
nation/federal/state government debate that plagued the United States even after the adoption
of the Constitution which was designed to remedy the problem of parallel sovereignty. The
change between the Dickenson draft of the Articles and the Articles as they were eventually
adopted (viz., in Article 2) should be read as the most important part of this chapter,
foreshadowing the philosophical debate which would give rise to the theories of John C. Calhoun
and others who argued for greater state sovereignty.

The fourth chapter gets to the heart of the federal/state controversy faced by the framers
of the Constitution in 1787. It traces the evolution of the concept that eventually grew into the
supremacy clause of the U.S. Constitution from its introduction as part of the Raridolph Plan in
the first weeks of the Constitutional Convention to the final form in which it was included in the
Constitution. This understanding of how this clause developed, and what the framers intended
when they inserted it into the Constitution, and the battle between the fra-mers over the true
meaning of both the specific clause and the general concept of federal supremacy is indispensable
in the understanding of the arguments of John C. Calhoun made in the following chapter. This
chapter will show that, despite its seeming clarity and forcefulness, the supremacy clause, and the
spirit of federal supremacy which it reflected, was inserted into a Constitution which was fraught
with a dangerous ambiguity regarding this very concept. The issue of federal/state sovereignty
was perhaps the most volatile political issue of the day. The ambiguity which resulted from its
resolution in 1787 left an opening which John C. Calhoun and other southern political

philosophers were quick to exploit in their search for an intellectual justification for rebellion.
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The fifth chapter examines the nullification writings of John C. Calhoun, and his writings
on his theories of both government in general and the United S'tates Constitution in particular.
This was the true intellectual justification for the secession crisis which was to follow a scant
decade after Calhoun’s death. Calhoun’s theories are explored in the text of the chapter, and the
reasoning of Jefferson and Madison on the same issue are discussed in the notes on the Virginia
and Kentucky resolutions. In these resolutions, perhaps, Madison saw the unraveling of his
carefully constructed theory of "sphere extension.” At any rate, the ultimate reasoning of Calhoun
closely paralleled that of the nation’s third and fourth presidents.

This fifth chapter brings the first section of the thesis to a close. The first two chapters are
important in that they examine the revolutionary character of the American founding generation,
a generation not too far removed from their posterity which would lead the South out of the
Union. Chapters three and four should be read in light of the framing of the question of state
sovereignty; the Articles of Confederation, as examined in the third chapter, pointed out some
material defects in this system of state sovereignty, defects which nationalists were quick to
exploit in their desire to strengthen the national government. This strengthening process is traced
by chapter four, the development of the supremacy clause in Philadelphia in 1787. The fifth
chapter, a discussion of the philosophical musings of John C. Calhoun, should be read as
providing the intellectual sine qua non of the southern secession movement. Thus, this section
traces the rise of the American states rights faction.

Section three, the discussion of the Soviet factionalization and possible American responses
to this phenomenon, is covered in chapter ten. In this chapter, the focus in on American policy
responses available to the democratization phenomenon occurring in the Soviet Union. Assuming
that the secession theory is correct, and factionalization of the body politic is one prerequisite for
secession, then if the United States can effect the Soviet Union’s democratization movement, it can

accelerate or retard the growth of political factions in that country, thereby affecting the
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probability and pace of secession. It can accomplish this, obviously, by the degree to which the
United States encourages the nascent democratic movements in the Soviet Union. Chapter 10
argues, using the rubric of two taxonomies (of John Locke and Thomas Hobbes) that either path
taken (the encouragement or discouragement of democracy) contains pitfalls which could sabotage
the results of the United States’ effort. Since this thesis is designed for policy analysis, this section,
though ostensibly labeled a chapter on Soviet democratization, actually focuses narrowly on U.S.
policy responses available in the face of growing Soviet factionalization. As mentioned earlier in
this chapter, this policy analysis focus in the area in which this thesis will find its greatest utility.
Though the analysis of Soviet factionalization would be interesting } *ory, it is in the area of
policy options that this and other chapters in the Soviet sections of this thesis mainly concern
themselves.

To sum up the factionalization sections, sections one and three, the following matrix is

presented:
TABLE L
Il - UNITED STATES USSR “
[ ——_ —
1) The growth of a) States rights a) The growth of
political factions. . K faction in the
i) Locke Soviet Union and
ii) Revolutionary spirit US. policy
response.
iii) Art. of Confed.
iv) The development of
the supremacy clause
v) Writing of John C.
Calhoun
— — —— — .

One will note, parenthetically, that the section involving the growth of political factions in
the U.S. is much longer than the section corresponding to Soviet factionalization. One will later

note the same trend in the sections corresponding to the second element of the secession theory.
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This seems to contradict the assertion made above that it is providing policy options for the Soviet
case which is the function of this thesis. However, this is not the case. The sections which deal
with the southern secession crisis are meant to prove the validity of the secession theory (at least
to prove it with as much certainty as possible); therefore, it is only natural that they should be
covered to a depth sufficient to achieve that goal. In other words, one can look on the sections
covering the souther secession crisis as an attempted proof of a hypothesis; similarly, one can
view the sections covering the Soviet secession crisis as the application of the hypothesis explored
in the first two sections to the Soviet case. Therefore, the sections dealing with the southern
secession movement much be covered in some depth, as these sections are the foundation for the
theory. Once the theory is satisfactorily explained, then it can be applied to the contemporary
situation in the Soviet Union.

Thus, the discussion of the first characteristic of the secession theory, the formation of
faction, is covered in the first and third sections for the American case and the Soviet case,
respectively. The stage is now set for a discussion of the second characteristic of the theory: the
particular aspect of the factional dispute which renders it particularly unsuitable for
constitutional/legal adjudication within the framework of the existing national government. Let
us discuss the American case first.

E.  THE SECOND ELEMENT OF THE SECESSION THEORY-~A CHARACTERISTIC OF
THE NATIONAL GOVERNMENT WHICH MAKES THAT GOVERNMENT
PARTICULARLY UNSUITABLE FOR CONSTITUTIONAL/LEGAL ADJUDICATION OF
THE CRISIS
In discussing this second characteristic of the secession theory as regards the American

South in the nineteenth century, use will be made of a theory advanced by Gary L. McDowell in

his book Curbing in the Courts, The Constitution and the Limits of Judicial Power. This book, in the

chapter entitled "The Peculiar Security of a Written Constitution,” advances the interesting theory

that the true check on factionalism in a democracy is security of a written fundamental law. Using
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the words of Alexander Hamilton and James Madison in the Federalist Papers, McDowell outlines
the tendency for factions to grow in a republican democracy. Then comes his theory on the
security of a written Constitution:
By forcing deliberation on fundamentally divisive issues to be conducted within the context
of constitutionally created institutions, ...by making the Constitution the rubric under which
public discourse would be carried out, the natural concern (of different factions) for justice
would be transmuted into a conventional concern for constitutionality ... for example, it is
better that a law restricting some facet of business be debated as to whether it violates the
Constitution’s grant of power to Congress to regulate commerce as to whether such a
restriction is abstractly right or wrong. (McDowell, op. cit., p. 70)

This theory, advanced in a book dedicated only to jurisprudential arguments and containing
not the slightest discussion of the American secession crisis, I believe, perfectly describes the
reason why the United States was doomed to suffer through such a crisis and, ultimately, a Civil
War.

The reason why the secession crisis occurred was this: McDowell’s theory is correct in the
context in which it is proposed; that is, two factions, each striving for the implementation of a
public policy, argue their case in a constitutional context in both the Congress and the courts. This
scenario envisions the factions disagreeing on the specifics of the policy and on the
constitutionality of the policy. However, what if the controversy contains a moral dimension
which does not lend itself to Constitutional adjudication? McDowell’s theory sees the factions
arguing over constitutionality and expediency, not morality. If the moral dimension is introduced
into the factional conflict, and the constitutional rubric in which the contest is fought is not
expansive enough to contain that dimension, then the factional crisis cannot be defused in the
manner in which the Constitution is designed. In other words, our system of government is not
set up to handle political discussions over issues which lend themselves to analysis as to whether
they are, as McDowell says, "abstractly right or abstractly wrong.” At no other time in its history

was America presented with a political problem which lent itself so easily to questions of abstract

morality as it was when it was presented with the question of slavery.
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This problem was exacerbated in the context of slavery since the southerners who argued
for their position had a legitimate Constitutional argument; indeed, they had a decision of the
Supreme Court which legitimized their claims. That the narrowness of the Constitutional rubric
and the subsequeént failure of this process to address the moral, as opposed to Constitutional,
aspect of the question led to frustration in the faction fighting slavery can be seen from its
rhetoric; no greater example of this can be found than William Seward’s speech in the United
States Senate on tl"\e "higher law" doctrine. This sentiment, which held that a higher law than the
Constitution existed, was the first blow to be struck against the Union; for if there was a law
higher than the Constitution, what was the worth of the Union’s fundamental law? This was the
problem when factions were driven from the Constitutional context of political adjudication in
their search for a solution which satisfied a political crisis with a moral dimension. The moral
dimension of the slavery question rendered the existing Constitutional institutions of the day
inadequate to the task of effecting a non-violent political resolution of the problem.

An;)ther wafy of looking at this phenomenon is to imagine that most political issues in the
United States, whether one refers to the nineteenth or twentieth century, raise questions which
must be answered on two separate planes. First, the question must be answered legally; that is,
in the program proposed or the course of action considered consistent with the Constitution and
any other laws upon which the proposed action might possible trespass. Once the legal questions
are answered, then the philosophical questions rise to the fore: is this course of action consistent
with one’s own political philosophy. Is it capable of effecting the desired result within the
boundaries of that philosophy? Once these two questions are met and answered, the policy
program can be proposed and fought for against another political faction who disagrees with you
on one of the two above-mentioned dimensions of the problem: the legal dimension and the
philosophical dimension. This two dimensional rubric is satisfactory for the vast majority of

political questions which arise in the American political system. -
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Because most problems are resolved within these two dimensions, and due to our justifiably
proud heritage in the area of democratic pluralism, one is especially tempted to apply the above
rubric to all policy issues. However, a small minority of political issues cannot be confined within
that rubric; those are the issues which contain a moral dimension. Yet, can one not see the utter
frustration which one might feel if he were involved in a policy question with a clear moral
dimension, a dimension yet excluded from the policy issue debate because a majority of the
participants had satisfied themselves according to the two dimensional rubric described above?
That was the case with the slavery question in the nineteenth century. A vast majority of
Americans had satisfied themselves on the philosophical and legal planes, and for a while that
seemed sufficient. But slavery was such a moral outrage, especially in light of our democratic
institutions, that the dichotomy between slavery and freedom would not let the matter rest. Two
major crises were averted in 1820 and 1850 by political compromise, but the political adjudication
process could not contain the moral dimension of the question much longer. No clearer proof of
this nation’s inability to deal with moral issues, no clearer proof of the validity of the second
characteristic of the secession theory, exists than the descent of the United States, a democratic
republic blessed with natural resources beyond measure which had devised one of the most
ingenious forms of government ever to guarantee personal liberty, into a fratricidal Civil War.

Thus, the second section of the paper deals with the second characteristic of the secession
crisis as it applies to the American South; that is, it focuses on the impact that the moral aspect
of slavery had on the ability of the Constitutional system of adjudicate the problem. This is done
by looking at two separate political crises marked by rancorous factions divided over political
questions of great import. The major difference between the two crises will be that one lacks a
moral dimension, while the other, the slavery controversy, contains one. The fact that the first
crisis could be successfully adjudicated while the other one could not will be used to demonstrate
that it was indeed the morality of the slavery question which provided the necessary unsuitability

for Constitutional adjudication described in the second characteristic of the secession theory.
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The Soviet context of this second characteristic of the secession theory will be covered in
section four. Here, as opposed to the American context, the mora.lity of the contested issue is not
the factor which removes the question of adjudication from the existing governmental system; it
is, rather, in this case a question of the legitimacy of the Soviet government in its position as
negotiator in the crisis. This section, therefore, will be comprised of a chapter which addresses this
problem of Soviet legitimacy. Thus, the parallel drawn between the American and Soviet secession
crisis regarding the second characteristic of the secession theory hinges on the differences of the
two factors which fulfill the role of withdrawing the crisis from the possibility of Constitutional
adjudication: the moral factor (in the American case) and the question of legitimacy (in the Soviet
case).

F. THE USE OF THE SECOND ELEMENT OF THE SECESSION THEORY FOR POLICY

PLANNING

Again, digressing for a moment from the outline of the thesis, let me remark here that, just
as the first characteristic of the secession theory, the growth of factions, presented the United
States with an area in which to make policy to affect the outcome of the crisis, so too does this
second characteristic. If Soviet legitimacy in the Baltics is the factor which brings the second
element of the secession theory into play, and if this element, as it is postulated, is indispensable
in the success of a secession movement, then American policy directed at the legitimacy of the
Soviet position in the Baltics can have a direct impact on the outcome of the crisis. If the United
States were to recognize the independent government of one of the Baltic republics, for example,
that would have a direct impact on the legitimacy of the Soviet position in the crisis, and it would
accelerate the crisis by undermining the legitimacy of ‘the Soviet government to adjudicate the
crisis. If, on the other hand, the United States tailored its policy toward bolstering the legitimacy
of the Soviet position in the Baltics, then this would act to defuse the second element of the

secession theory, and secession may become less likely. Again, the United States will be faced
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with the same dilemma it faced regarding the first element of the theory; that is, if the stability
of the Soviet Union is deemed to be in our national interest, then U.S. policy, in refusing to
recognize the Baltics’ attempt at independence, will be at odds with our historical tendency to
promote freedom and democracy, and to condemn the legitimacy of governments imposed upon
nations without the consent of the governed. - discussion of this paradox will be contained in
chapter eleven.
G. THE THIRD ELEMENT OF THE SECESSION THEORY - A PRE-EXISTING

SUBORDINATE GOVERNMENTAL INFRASTRUCTURE AVAILABLE TO CARRY OUT

A SECESSION MOVEMENT

Thus, repeating the broad outline of the thesis: the first element of the secession theory is
covered in section one, chapters one through five (in the American context) and section three,
chapter ten (in the Soviet context). The second element of the secession theory is covered in
section two, chapters one and two (in the American context) and section four, chapter eleven (in
the Soviet context). I do not feel that the third element of the crisis, the presence of an existing,
viable governmental infrastructure separate from the national government, needs any proof; in
my opinion, res ipsa loquitur. This should not be understood as demeaning the importance of this
element in comparison to the others; on the contrary, it too is indispensable. The existence of such
an infrastructure to effect a secession movement shares equal importance with the factions and
issues which lead a nation to rebel. For example, in 1860, Jefferson Davis and a group of
disaffected southermn Democrats could not have seceded from the Union; however, the state of
Mississippi could. Therefore, the fact that the third element of the theory is so obvious that it does
not warrant an in-depth discussion in no way lessens its importance to the theory.

Finally, having covered the secession theory and how the two cases before us fit that theory,
the conclusion of the thesis will speak to the implications that looking at the Baltic independence
movements in light of the proposed secession theory has for strategic planners today. This

introduction has touched on two areas where policies could be tailored to affect the Soviet
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secession movement. These areas will be re-examined in the conclusion to try to determine what
effect those policies might have on the process. It is in this exercise, the planning implications as

opposed to the historical interpretations, that this thesis hopes to find its greatest utility.

H. CONCLUSION
In summary, it will be the contention of this thesis that the American secession crisis had,
indeed, any successful secession crisis must have, three indispensable elements, the lack of one

of which will stop any such movement:

1) two separate political factions giving rise to a political controversy;

2) a particular dimension to the political controversy mentioned in the first part which
rendered the resulting crisis particularly unsuitable for Constitutional/governmental
adjudication;

3) the controversy mentioned in the first element involving a faction that possessed a
political and governmental infrastructure already in place to effect a serious secession
movement.

It will be postulated that every secession movement must have these three elements; furthermore,
that the southern secession movement and the future Soviet secession movement will share the
first and third elements in toto; however, there is a slight difference between the two cases as
regards the second element; it has to do with the element which renders the crisis not suitable to
adjudication by the national governments. In the case of southern secession, the dimension which
rendered Constitutional adjudication inadequate to the crisis was the moral aspect of the question;
in the Soviet case, the dimension which renders the crisis unresolvable is the illegitimacy of the
Soviet government’s position viv-a-vis the Baltic republics. Thus, while the two secession crises
share two of the three elements necessary, the second element is slightly different. By studying
the two movements in light of a single, broadly-based theory, the true historical parallels between

the movements, the parallels needed for a profound understanding of the contemporary crisis for

planning purposes, can be discussed.
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L EDITORIAL NOTE

Having presented the outline of the thesis above, I will now make an editorial note. It has
been my intention to keep the chapters of the thesis as "uncluttered” as possible by moving most
of the historical minutia into the footnotes. These notes are not meant to be disregarded as
superfluous; they develop the context in which the main points of the chapter are developed. For
example, the writings of John C. Calhoun, examined in chapter five, must be seen in the context
of the other well-known nullification movements which used basically the same reasoning; these
were the Virginia/Kentucky resolutions and the Hartford Convention. Rather than include that
important background information in the text, I shunted it to the footnotes. This allows the
important historical context to be developed without distracting from the main thrust of the

chapter. This method was followed throughout the paper.
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III. THE FOUNDATION OF LOCKE

The act by whicti'the United States broke with the empire of Great Pritain and asserted its right
of independence was the culmination of a process that found its deepest roots in the writings of
the British political and social philosopher, John Locke. Therefore, prior to an analysis of the break
between the colon‘ies and their mother country, and the form of government to which this process
gave rise, an analysis of the theory of rebellion put forth by Locke will be useful in understanding

the intellectual foundation of the American Revolution.

A. THE PHILOSOPHY OF LOCKE

In An Essay Concerning the True Original Extent and End of Civil Government, Locke firmly
rejected the principle of the "divine right” of monarchs, and instead he traced the origins of just
government from the movement of mankind from the "state of nature” to the formation of political
institutions.' In the state of nature, Locke asserts that "... all men (have the right) ... to perfect
freedom to order their actions and dispose of their possessions as ﬂwe); see fit"> A key
presupposition here is that all men are inherently equal; none has any right to impose an arbitrary
sovereignty on any other. As Locke puts it: "... there being nothing more evident than that
creatures of the same species and rank ... should be equal among another without subordination
or subjection...”

The state of nature was a precursor to the governmental institutions instituted by mankind
as a part of his process of political maturation; therefore, any rights that were present in the state
of nature pre-date the formation of government, and, thus, they are not subject to arbitrary
restriction by the government. Not surprisingly, Locke finds within the state of nature laws which

preclude one man from "... harming another in his life, health, liberty, and property.™ It was long

-

a precept of English jurisprudence that one’s life, liberty, and property were beyond the grasp of




the sovereign; that philosophy made itself manifest in British governmental documents as far back
as the Magna Carta of the thirteenth century.’ Therefore, Locke’s placing of these rights in the
state of nature dovetailed nicely with the preceding four hundred years of English jurisprudence.
A corollary to this assertion of that in order to protect these "natural” rights, a man in the state
of nature becomes a virtual law unto himself, meting out justice to others who have in some way
encroached upon his rights. In the state of nature, each man had this power to punish
transgressors. As Locke put it:

.. in the state of nature (thus) one man comes to power over another. Yet, (this is) no
absolute or arbitrary power, to use a criminal, ... but only to retribute to him so far as calm
reason and conscience dictate what is proportionate to his transgression..."®

Thus, before the formation of a political society’, man found himself in a position where
he possessed certain rights, the transgression of which empowered him to punish the offender.

The solitude of the state of nature not being a condition that was natural to man, it
followed that man was driven inexorably towards a social orientation: "God having made man
such a creature, that in his own judgement it was not good for him to be alone, put him under
strong obligations of necessity, convenience, and inclination to drive him into society, as well as
fitted him with understanding ... to continue and enjoy it.” Thus, the metamorphosis from
“"natural man” to "social man” was not a result of man’s desire to divest himself of his natural
freedoms; indeed, it was a process driven by human nature in spite of the loss of the individual
power to enforce those freedoms. The formation of a “civil society” marked the end of the state
of nature, and, as a result, it ended the right of an individual man to punish wrongs committed
against his life, liberty, and property. "Because no political society can ... subsist without having
in itself to power to preserve ... property, and ... punish the offenses of all those of that society,
... every one of its members had quitted this natural power, (has) resigned it up into the hands
of the community; and, thus, ... the community comes to be umpire.”® Thus, the formation of a
political society by man, according to Locke, consists of these basic elements. First, the formation

of the society, being the preferred state of man, is voluntary; secondly, the rights to life, liberty,
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and property, which pre-date this societal formation, are in no way sacrificed during this
transformation of man; only the mode of enforcement of these rights is changed.

Given the above two elements of societal formation, Locke logically concludes that:

... it is evident that absolute monarchy, which by some men is counted the only government
in the world, is indeed inconsistent with civil society... For the end of civil society (is) to
avoid and remedy those inconveniences of the state of nature which necessarily follow from
every man’s being judge of his own case by setting up a known authority to which
everyone of that society may appeal...""°

Locke concluded that an absolute prince is in the state of nature "... for he being supposed
to have ... both legislative and executive power in himself alone, there is no judge to be found;
no appeal lies open to anyone who may fairly and indifferently and with authority ... decide ...
whence relief and address may be expected.”' To Locke, since the absolute prince could never
be an impartial judge, the resulting civil institutions of government that sprang up from an
absolute prince lacked legitimacy. Even further, the subjects of such a prince were not in the state
of nature as men enjoying the right of protection of their rights of life, liberty, and property; they
were in the state of nature as slaves. As Locke stated: "... whereas in the ordinary state of nature
he has a liberty to judge of his right, ... now, whenever his property is invaded by the will and
order of the monarch, he has not only no appeal, ... but, as if he were degraded from the common
state of rational creatures, (he) is denied a liberty to judge and defend his right(s)."*

In further reflections on the ends of a political society, Locke found another reason why
men are criven int societies. Not only is man inherently a social creature for whom the state of
nature, in which he is divorced from any political or social contact with his neighbors, is
unnatural; the enjoyment of the freedoms in the state of nature, unencumbered by any societal
obligation, is contingent upon his being able to protect himself and his property from the attacks
of others.

In the state of nature, (man) hath such a right (to his freedoms), yet the enjoyment of it is
very uncertain, and constantly exposed to the invasion of others ... the enjoyment of the
property he has in this state is very unsafe, very insecure. This makes him willing to quit

this condition ... and ... to join in society with others ... for the mutual preservation of their
lives, liberties, and estates..."”
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Given this condition of the formation of the society with the above ends in mind (that is,
to rectify the shortcomings of the state of nature which prevent the full enjoyment of the rights
of life, liberty, and property), Locke then stated: "... the power of the society ... can never be
supposed to extend farther than the common good."* Thus, insofar as the political institution
instituted by a group acts to further the common good, the ends of that political process are
proper and just. Though not stated explicitly by Locke in this section, one can logically infer from
this argument that if the end of government is not directed toward the common good (that being
the only reason man voluntarily withdrew himself from the state of nature), then the government
itself is illegitimate, and it should be replaced by the people under its jurisdiction with another
more responsive and sensitive to the true end of a just government: the facilitation of the

enjoyment of the rights of life, liberty, and property by its citizens.

B.  THE RISE OF TYRANNY

Having laid out the reasoning why men voluntarily leave the freedom of the state of nature
and form a political society, Locke then proceeded to outline the conditions under which the
people have a right to alter that society. Locke approached this subject carefully, all the while
acknowledging that there were other political philosophers who disagreed with this area of his
argument.” He prefaced his argument concerning the dissolution of government with two
careful definitions: usurpation and tyranny.'® A usurper was defined as "... whoever gets into
the exercise of any ... power than other ways than what the laws of the community have
prescribed..."” Concerning this ruler who has usurped his power, Locke was clear in his
condemnation: "An usurper can never have right'on his side, it being no usurpation but where
one is got into the possession of what another has a right to."® Locke seemed to think the
concept of usurpation and its inherent evil was so clear, so above argument, that he devoted only

two paragraphs to the entire chapter; it is one of the shortest chapters in the treatise.
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Following the definition of usurpation, Locke then proceeded to elucidate his definition of
tyranny. In his definition of tyranny, Locke again inferred that an "absolute monarchy” is an
illegitimate form of government; he stated:

...tyranny is the exercise of power beyond right, which nobody can have a right to; and this
is making use of the power anyone has in his hands, not for the good of those who are
under it, but for his own private, separate advantage. (It is) when the governor, however
entitled, makes not the law, but his will, the rule, and his commands and actions are not
directed to the preservation of the properties of his people, but the satisfaction of his own
ambition, revenge, covetousness, or any other irregular passion."”’

Locke said that tyranny can be made up of two elements, the presence of only one of which
is necessary for the government to be classified as tyrannical. Both elements of tyranny are
carefully defined; the first in relation to the concept of "natural rights” retained from the state of
nature; and the second to the concept of the only legitimate end of a just government, the
protection of the property of the people. The first element is when the ruler subordinates the law
to his will~it is this element where one finds Locke’s refutation of the principle of absolute
monarchy, for the law is deemed to be superior to the sovereign; the second element is when the
ruler fails to place first the welfare of the people under his jurisdiction. In either of those two
situations, the government has been changed from a legitimate expression of the people’s will into

a tyrannical expression of the will of an illegitimate ruler. Locke’s long explanation of tyranny can

be summed up succinctly as follows: "Wherever law ends, tyranny begins."®

C. THE DISSOLUTION OF A GOVERNMENT

Having covered the concepts of usurpation and tyranny, Locke proceeded to the last
chapter of the treatise: "Of the Dissolution of the Government.” Locke listed two ways, other than
foreign invasion, by which governments can be dissolved. The first way is by "altering the

legislative.”? Locke proposed a "legislative” placed in the hands of three branches of government:

1) a single hereditary person having the supreme executive power

2) an assembly of hereditary nobility




3) an assembly of representatives chosen periodically by the people.”
Given this form of legislative, Locke proposed féur ways by which this form can be altered, thus
dissolving the government. The first way was when: "..any single person or prince sets up his
own arbitrary will in place of the laws which are the will of the society."” The second way the
legislative could be altered was by the prince "..hinder(ing) the legislative from assembling in its
due time, or from acting freely, pursuant to those ends for which it was constituted...”* The third
mechanism by which the legislative can be altered was "...when by the arbitrary power of the
prince, the electors or ways of elections are altered, without the consent or the common interests
of the people...”” Finally, the prince could alter the legislative and thus dissolve the government

"2 These mechanisms are

by "..deliver(ing) the people into the subjection of a foreign power.
remarkable in this first method of dissolving the government in that they depend on actions taken
only by the prince, not the members of the two houses of the legislative branch. Locke explained
this by stating: "...(the prince), having the force, treasure, and offices of the state to employ ... he
alone is in a condition to make great advances towards such changes under the pretense of lawful
authority ..."7

Another distinction made by Locke in this process of dissolution was not stated explicitly,
but rather it can be inferred by his proposed remedy to the above situation. He stated: "In these
and like cases, when the government is dissolved (emphasis added), the people are at liberty to
provide for themselves by erecting a new legislative ... for their safety and good."” In other
words, it was the tyrannical prince who, by his actions, dissolved the government; the people who
moved to oust him from power were not the revolutionaries, in the sense that it was not they who
altered the form of government. It was the prince who was the revolutionary since, by his actions,
the government was made illegitimate, null, and void. The people who, in this instance, moved
to set up a new government were simply putting in place a legitimate government in the place

of the old one which, through the actions of the prince, now no longer had any claim on the
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legitimate exercise of power. Locke went further in his explanation: "For the society can never,
by the fault of another, lose the native and original right it has to preserve itself, which can only
be done by a settled legislative, and a fair and impartial execution of the laws made by it."”
Having laid the'blame for the dissolution of the government at the feet of the prince, Locke then
took the final step and provided a theory that such a prince could be overthrown:
But the state of mankind is not so miserable that they are not capable of using this remedy,
until it be too tate to look for any. To tell people that they may provide for themselves by
erecting a new legislative when ... their old one is gone is only to tell them they may expect
relief when it is too late, and the evil is past cure. This is in effect no more than to bid them
first be slaves, and then to take care of their liberty ... men can never be secure from
tyranny if there be no means to escape it until they are perfectly under it. And, therefore,
it is that they have not only a right to get out of it, but to prevent it.”’

Thus, in the preceding argument, Locke laid out the philosophical foundation for the
overthrow of a tyrannical monarch.

Having covered the first way be which a government can be dissolved (viz., by the
alteration of the legislative by the tyranny of the prince), Locke developed a second mechanism
of dissoh;tion. "There is ... secondly another way by which governments are dissolved, and that
is when the legislative or the prince, either of them, act contrary to (the people’s) trqst."'“ This
occurred when the “legislative acts against the trust reposed in them when they endeavor to
invade the property of the subject, and to make themselves or any part of the community masters
or arbitrary disposers of the lives, liberties, or fortunes of the people.”? Again, the rectification
of this tyranny would fall into the hands of the people: "When the legislative shall transgress this
fundamental rule of society, and ... endeavor to grasp themselves or put into the hands of any
other an absolute power over the lives, liberties, or estates of the people, by this breach of trust
they forfeit the power the people had put into their hands ... and it devolves to the people, who
have a right to resume their original liberty and ... provide for their own safety and security."”

Thus, Locke proposed, that if the political society of a commonwealth had been dissolved by the

tyranny of either the prince (executive power) or the legislature, the people had @ right and a duty




to alter the form of the government to check the tyranny and restore the true purpose of political

society: the common good of its citizens.

D. THE FUNDAMENTAL PRINCIPLES OF LOCKE’S THEORY OF GOVERNMENT
Taking Locke’s theories of government and distilling them to discover their basic essence,
one finds in them common threads of thought which undergird their legitimacy. The most
fundamental precept of Locke is the concept of natural rights; that is, rights exist that predate
political society; these rights are fundamental rights of nature: life, liberty, and property. These
rights, having predated political society, are beyond the grasp of even a national sovereign in that
they may not be arbitrarily disposed of. The second precept of Locke follows logically from the
first; viz., that the sole purpose of a political society is to facilitate the enjoyment of those natural
rights by all its citizens; that the formation of a political society turns over to a national sovereign
only those powers necessary to impose sanctions on those who attempt to abridge, usurp, or
otherwise limit the enjoyment of those natural rights by the citizens of the commonwealth. Any
other exercise of power by the sovereign is an illegitimate, illegal expression of a power he wields
only by the leave of the citizens of the commonwealth. Furthermore (and this is a critical point,
especially since Locke wrote during a period when the international scene was dominated by
"absolute monarchs™*), by the exercise of this illegitimate power, it is the sovereign who commits
the act of revolution; this sanction does not fall upon the people when they act to rid themselves
of the tyrannical prince. Considered as a whole, and taken in the context of the times in which

he wrote, Locke’s treatise can certainly be considered a revolutionary document.”

E. THE DANGER OF ANARCHY - THE IMPORTANCE OF A CONSPIRACY OF
TYRANNY '

The end of Locke’s treatise dealt with a rather obvious argument against his theory; viz.,
that the repository of such sovereignty in the people would cause an unstable, volatile political

system that would easily be overthrown on a mere pretext of tyranny. To answer this assertion,
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Locke left the realm of philosophical speculation that colored much of his reasoning heretofore
and countered this objection with a recourse to simple human nature. Locke declared that it
would be arguing against the past history of political man to assert that he would dispose of his
government over a trivial disagreement with those in power. It instead would require a pattemn
of abuses, borne over a long period of time, before the people would rouse themselves to throw
off the yoke of tyranny:
...such revolutions happen not upon every little mismanagement in public affairs. Great
mistakes in the ruling part, many wrong and inconvenient laws, and all the slips of human
frailty will be borne by the people without mutiny or murmur. But if a long train of abuses,
prevarications, and artifices, all tending the same way, make the design visible to the
people... it is not to be wondered that they should then rouse themselves and endeavor to
put the rule into such hands which may secure to them the ends for which government was
at first erected ... let (no one) say that mischief can arise ... as often as it shall please a ...
turbulent spirit to desire the alteration of the government. It is true that such men may stir
whenever they please, but it will only be to their ruin... Till the mischief be grown general,
and the ill designs of the rulers become visible ... to the greater part, the people, who are
more disposed to suffer than right themselves by resistance, are not apt to stir.*

Having said this, Locke attempted to further disparage the argument of frequent rebellion
by reductio ad absurdum: "But if they who say it lays a foundation for rebellion mean that it may
occasion civil wars or intestine broils, to tell the people they are absolved from obedience when
illegal attempts are made upon their liberties or properties ... they may as well say upon the same
grounds that honest men may not oppose robbers or pirates because this may occasion disorder

or bloodshed.™ By such logic did Locke attempt to refute the argument that he was advocating

frequent rebellion.

F. A CRITIQUE OF LOCKE’S THEORY OF GOVERNMENT

Any critique of this treatise of government must start with the defense against the charge
of advocacy of anarchy. Locke’s responses in the latter part of his treatise to the argument that
his system will lead to anarchy are indeed the weakest part of his essay; yet, there is no
convincing way to refute the point. He seemed almost to be saying that complete democracy, with

its inherent tendency towards anarchy, is, despite that tendency, more desirable than absolute
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monarchy. He seems to be saying that the people who have a stake in the property of the
commonwealth can always be relied upon to ensure the government is just, legitimate, and
limited. The essay speaks in extremes, of the shift from absolute monarchy to bloody, democratic
overthrow of totalitarian regimes. It speak of abolition of tyranny now, through violent
confrontation, rather than slow, peaceful change working through the established political society.
Given the power that absolute monarchs had arrogated unto themselves, with the attendant
powers of security and the military, one can sympathize with the arguments of Locke; he was,
after all, reacting to centuries of political history in which absolute monarchies were the rule
rather than the exception. In the hindsight of history, with which one can view both the relative
inefficiency of the United States government from 1781-1789 (under the Articles of Confederation)
and the excesses of the French revolution a decade later, one would be inclined to temper this
overly optimistic faith in the inherent ability of the citizens of a "commonwealth” to form a
government which best protects their life, liberty, and property.

Another criticism of Locke’s analysis involves the emphasis of a strong "prince,” a strong
executive, as the main agent by which tyranny makes its insidious inroads against liberty. While
it is true that Locke did state that in the second means of "altering the legislative” a legislative
body has an equal probability of encroaching on liberty, the tone and tenor of the essay leaves
no doubt as to against whom it is directed: a monarch. This tendency to view the legislature as
the bulwark against tyranny greatly influenced American political thinkers of the eighteenth
century; from a perspective of a Locke or a Jefferson, this tendency is perfectly natural, given the
personal experiences of those two thinkers and- the status quo of the governments of the
seventeenth and eighteenth centuries. However, the development of a tyrannical purpose is no
less damaging if it is formulated in the legislature. This was recognized by such political thinkers
as Montesquieu, who devised a system of concurrent powers exercised by different branches of

government so that the powers of one might "check" the powers of the others. When analyzes, this
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concept is diametrically opposed to the concept of Locke, who found the greatest danger to the
liberty of the citizens of a commonwealth lurking in the executive. These two themes, then, (viz.,
the legislature as the guardian of the liberty of the people versus the concept of a “check” on the
legislature) would become intermixed in the American experience of government; the former
being used to justify the Revolution, the latter being employed to develop a system of government
to protect against the rise of tyranny. Thus, Locke’s essay finds its usefulness not in its blueprint
for a just and lasting government (which in itself is ironic, given its title), but as a justification for
revolution. Given Locke’s vehemence in denying that his ides would not lead to revolution but
produce a stable government based on the protection of life, liberty, and property, it is in the use
to which his theories were put where one finds the ultimate irony of the Second Treatise on
Government.

The final criticism of the treatise deals with the inference that only people with an interest
in property could be effective guardians of the political society. Locke gave equal billing to the
three rights of life, liberty, anc property: it was clear that every one in the society possessed the
first two "natural rights”; it was equally clear that only a few possessed the latter to any
substantial degree. Although Locke was never as explicit on this concept to advocate that there
should be a set property-holding criterion for participation in the political process, and although
he did write about the monarch encroaching on the rights of life and liberty, the tone of the essay
is slanted towards the protection against invasions against property. Indeed, Locke devoted an
entire chapter of a treatise on government to the development of a theory which justified the
ownership of property above the level needed for sustenance.”® Furthermore, as he advanced his
explanation of man’s congregating in political societies, he stated: "...the enjoyment of the property
(emphasis added) he has in this state (the state of nature) is very uncertain, and constantly
exposed to the dangers of others.” Again, in the same argument, he stated: “The ... end of men’s

putting themselves under government is the preservation of their property.”™ The sum of these
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assertions was to give the impression that only those with a property interest could define the
"common good" of the state. This proposition was not new to Locke.* It would, in time, be
carried into America, where participation in the political process would be sharply limited based
on property holdings. The danger of this concept is that, given that large property holders would
be a minority in any society (as is usually the case), and given that it was up to property holders
to guard against the encroachment of tyranny, it is possible that property holders might put
property rights ahead of liberty when deciding if the monarch was acting towards the “common
good." Thus, an overthrow of the government, if led by these citizens, might be based on
economic considerations, not the principles of liberty. Locke depends on the common vision of
the people to fend off the approach of tyranny. If the people, due to varying degrees of economic
success, did not share this common vision, their vision of tyranny would differ, and, thus, so
would their response to it.

Locke’s treatise, even with its shortcomings, developed the theories of revolution that were
utilized by Americans almost a century later to justify their break from the British Empire and
their War for Independence. As the philosophical foundation for our very legitimacy, they have
not ceased in their usefulness. Indeed, they speak eloquently of a society’s need to be free; they
speak eloquently of the transitory nature of governments set up by illegitimate exercise of police
power. As such, these ideas will continue to have relevancy today, for understanding our own
philosophy of government, for understanding the southern move towards independence in 1860,

and for understanding the desire of all peoples to be free from the arbitrary exercise of tyranny.*?
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CHAPTER 11l ENDNOTES

Locke, John, An Essay Concerning Civil Government, located in Burt, Edwin A. (ed.), The
British Philosophers from Bacon to Mill, Random House Modern Library, New York, New
York, 1937. This general statement is gleaned from the sentiments expressed by Locke in
chapters 1, 2, and 9 of the Essay.

Ibid., p. 404
Ibid., p. 404.
Ibid., p. 405.

McDonald, Forrest, Novus Ordo Seclorum: The Intellectual Origins of the Constitution,
University Press of Kansas, Lawerence, Kansas, 1985, p. 12. The fact that the idea of a right
to "life, liberty, and property” existed back at least as far as 1215 can be seen from an
inspection of some of the main clauses of the Magna Carta: a) "Neither (the king) or his
bailiffs shall seize any land ... for any debt so long as the chattels of the debtor are
sufficient to pay the debt.” ("chattels” being defined as: personal property as distinct from
real property, from Barron’s Law Dictionary); b) "... no bailiff ... shall put anyone on trial,
upon his bare word, without credible witnesses to support it..."; ¢) "... no freeman shall be
taken, imprisoned, or disseised, or outlawed, or exiled, or in any way destroyed, nor shall
(the king) go upon him, nor shall (he) send against him, except by the lawful judgement
of his peers or by the law of the land..."; d} "... if anyone has been dispossessed or removed
by (the king) without the lawful ]udgement of his peers ... from his lands ... (the king) will
immediately restore them to him...’ flnally, e) "all fines made unjustly and against the law
of the land ... shall be entirely pardoned In the enumeration of these rights, in which one
finds the seeds of the liberties granted by the United States Bill of Rights, one can easily
see that liberty and property were rights to which the English had long grown accustomed
to considering above the arbitrary grasp of a sovereign. The idea that the "law" was the
master of the sovereign, the antecedents of which can be seen in clause (c) above, was to
grow and mature through the governmental and legal practice of England; in 1927, in The
Great Charter of the Liberties of England signed by King Edward, the British monarch
reaffirmed that: "... no freeman shall be taken or imprisoned, or be disseised of his freehold
or liberties ... or be outlawed or exiled or in any other wise destroyed, nor will (the king)
pass upon him or condemn him, but by the lawful judgement of his peers or by the law
of the land." Thus, the concept of life, liberty, and property protected by a form of "due
process” of the law, grew and matured in British ]unsprudence Concurrent with the
assumption of the British throne by William of Orange in 1689, after a perlod marked by
fierce political conflict during the reigns of Charles II and James II, and in the year before
Locke’s treatise was published, the British monarchy consented to the Bill of Rights of 1689.
This far-ranging and sweeping document, a reaction to the monarchial excesses of the
previous two sovereigns, comes very close to the U.S. Constitution’s first ten amendments.
The following acts of the sovereign were declared illegal: a) the suspension of a law of
Parliament by "regal authority”; b) dispensing with the execution of a law of Parliament by
the same authority; c) setting up courts of commissioners for ecclesiastical causes of action;
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and d) levying money by prerogative of the crown without the consent of Parliament.
Furthermore, the following rights were affirmed: a) the right of petition to the king; b) the
free election of members of Parliament; c) freedom of speech of members of Parliament; d)
trial by a jury of one’s own peers; e) the frequent meeting of Parliament. In addition, the
following practices were banned: a) the keeping of a standing army in peacetime without
the consent of Parliament; and b) requiring excessive bail, imposing excessive fines, or
inflicting unusual punishments.

Thus, British readers of Locke’s treatise were well-familiar with the concept of “natural
rights” described by Locke. See Rember, Charles, The Law of the Land, The Evolution of Our
Legal System, Harper and Row Publishers, 1980, for an excellent history of the English legal
theories discussed in this note.

Locke, p. 406.

Ibid., p. 413.

Ibid., pp. 415-434.

Ibid., p. 437.

Ibid., p. 438.

Ibid., p. 439.

Ibid., p. 439.

bid., p. 453.

Ibid., p. 455.

Ibid., pp. 494-503. Locke puts forth some of those arguments in the form of objections about
his assertions, saying, for example, "..to this, perhaps, it will be said .. to lay the
foundation of government in the unsteady opinion of the people is to expose it to certain
ruin.” (p. 493) He named one of his detractors: "Barclay, the great champion of absolute
monarchy...” (p. 501).

Ibid., chapters 17 and 18.

Ibid., p. 484.

Ibid., p. 484.

Ibid., pp. 484-485.

Ibid., p. 486.

Ibid., p. 490.

Ivid., p. 491.
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Ibid., p. 491.
Ibid., p. 492.
Ibid., p. 492.
Ibid., p. 492.
Ibid., p. 492.
Ibid., p. 493.
Ibid., p. 493.

Ibid., p. 493. See Locke, op. cit., pp. 498499, for Locke’s justification of violence in the
overthrowing of a tyrannical monarch.

Ibid., p. 493.
Ibid., p. 493.
Ibid., p. 494.

For example, the following monarchs or future monarchs were living during the year Locke
wrote his essay: Frederick III of Prussia, Louis XIV of France, Christina of Sweeden,
Frederick the Great of Prussia (born the previous year), and Peter the Great of Russia.
(Source: Grun, Bernard, The Timetables of History, Simon and Schuster, New York, New
York, 1979, p. 314.)

Of course, the concept of “natural rights” had been introduced in British legal theory as far
back as the Magna Carta. Interestingly, there has been a shift through the years in British
governmental practice as to the power of the House of Commons vis-a-vis the House of
Lords and the monarchy. For example, the Commons, since the first decade of this century,
has had the power to pass certain classes of bills without the consent of the House of Lords.
Locke did not totally disregard the possibility of a tyrannical legislature: "It is a mistake to
think that this fault is proper only to monarchies. Other forms of government are liable to
it as well. (Abuse of power) becomes tyranny, whether those that (abuse) it are one or
many.” (Locke, p. 486)

Locke, pp. 495 and 497.

Ibid., pp. 495-496.

Ibid., chapter five.

Ibid., p. 453.

Ibid., p. 453. To be completely accurate, it must be noted that during this time, the word

"property,” derived from the Latin proprius (meaning appropriate to or particular to a single
person), was often used to denote more than just physical real or personal property
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(McDonald, pp. 10-11). Indeed, Locke himself declared that he was combining "life, liberty,
and estate into the general heading of property.” (Locke, p. 453) However, Locke’s devotion
of such a large portion of his essay to the defense of private property (and in this sense,
property was defined as real and personal property) leads his reader to assume that it was
this narrower definition of property to which he was holding when he stated that property
holders had the stake in the liberty of a political society. McDonald also states that the
Founding Fathers of the United States often operated under the expanded definition of
property (McDonald, p. 10) Be that as it may, there were more than a few of those
founders who wished to impose strict real property qualifications on the new American
voters. In addition, there is further evidence of the importance placed on real property in
British governmental history. Fully one-third of the articles of the Magna Carta deal with
restrictions on the agents of the king when attempting to seize real property. Thus, while
the word "property” held connotations for Locke that may have transcended a narrow
definition, the manifestations of the concept "property” most often expressed themselves in
terms of the value of the real, tangible possessions of the people.

For example, the idea of the value of property in promoting good citizens...p can be tracec
as far back as Aristotle: "Property should be ... as a general rule, private; for when every
one has a distinct interest ... (he) will make more progress..." (Aristotle, Politics, quoted in
Ebenstein, William, Great Political Thinkers, The Dryden Press, Inc., Hinsdale, Il1., 1969, p.
83) Thus, the concept of private property as the sine qua non of good citizenship was
certainly not exclusively held by John Locke.

For a short discussion of the Lockeian nature of the southern secession movement of 1860,
quod vide chapter 10, note 8.
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IV. THE COLONIAL ARGUMENT FOR INDEPENDENCE

A. INTRODUCTION

Any government founded upon such principles as espoused by John Locke will be more
sensitive to claims against its legitimacy than one founded on the "divine right of kings" theory,
or one headed by an undisguised, unrepentant tyrant. The chasm that exists between the theory
of equality of rights upon which a government claims legitimacy and the actual practice of that
government often leads to conflicts and contradictions that are difficult for political theorists to
rationalize.! The divine monarch can rationalize these inequities by claiming that his will is the
will of God, not subject to debate on earth, whether that debate takes place on the pages of a
newspaper or in the halls of legislature. To the tyrant, the process of such rationalization is not
necessary; the restriction of liberty is imposed by terror and force; the only earthly power to
whom he is accountable is one who can muster a stronger force against him. But to a government
whose legitimacy rests on the principle of the equality of man, and whose political machinery is
set up so as to ensure that those who have a stake in the society also have a voice in its operation,
any contradiction of that precept undermines its validity. This was the predicament in which the
government of Britain found itself vis-a-vis the American colonies in the latter half of the
eighteenth century.

This is not to say, of course, that English ministers at the time of the Revolution were
overly-sensitive about the rights of the colonists; indeed, a good argument can be made to the
contrary. The significance of this fact, however, is reflected in early American political theorizing
about the relationship of the colonial peoples to their mother country. The concept of self-
government was deeply interwoven into the fabric of American political society.? This spirit of

independence, this enjoyment of self government, so deeply rooted in the "rights of Englishmen,"
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lay coiled inside a Pandora’s box, awaiting only the crisis that would provide the key to release
its powerful passions against the rule of the mother country. In typically American fashion, this
crisis resulted from a controversy over th. power of taxation.’

Early American writings on the relationship of the colonies to England contain a major
theme: American colonists, having migrated from England of their own free will, did in no way
forfeit any of their rights as Englishmen; and this inclnded the right to have their property
protected by due process of law.! Thus, any attempt to appropriate monies from the colonies
without the consent of the colonists was an illegal attack on the property of the Americans. This
vehicle of the taxation question led to an in-depth questioning of the legal relationship between

Britain and the Colonies.

B. TAXATION AND THE RIGHTS OF ENGLISHMEN

On March 6, 1766, an article that appeared in the "Massachusetts Gazette” spoke to these
very concerns. The article stated that the relationship of the colonies to the mother county turned
on two legal points: first, "... the constitutional power of the British Parliament (to determine the
legality of taxation); (secondly), the actual exertions of Royal Prerogative, ... under which it is
admitted that the colonies lay claim to ... their respective legislative privileges.”® The author then
proceeded to examine those two points. He answered the first point by an argument based on the
concept of English liberty. As has occurred in the United States in over two hundred years of
government®, the concept of liberty had undergone a maturation process in England since it had
been introduced to British jurisprudence as early as the thirteenth century. "Liberty” did not mean
mere freedom from arbitrary restraint; it was a concept that encompassed much more than that;
is was a concept that, in the final analysis, truly defined the relationship of the citizen to his
government. The "Gazette” article spoke to this theme:

English Liberty is a propriety attached to the individual of the community, ... and might

be defined (as) the primitive right that every freeholder had of consenting to those laws by
which the community was to be obliged. Time and a change of circumstance extended this
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circle of comprehension, and made every subject ... a member of the legislature ... usage
and convenience transformed that indulgence into a right.’

The author then expounded on this theme by stating that, due to the fact that the colonists
are not represented in the legislature, there is no duty for the Americans to be bound by its laws:

——

But an Englishman in America has no means of being represented in the British Legislature
... where then is to be found his consent to parliamentary acts operative there; and by what
construction can he be said to give his voice? ... It is hard to conceive from what
constitutional principle applicable to a colony, not a conquered country, (the colonist’s)
obedience to a.statute-law can be deduced.®

The author then went further, asserting that it was the American legislative assemblies, not
the British Parliament, which held jurisdiction over the colonists in most cases: "The delegation
... of a legislative power to the colonies must ... be considered ... as exclusive of all parliamentary
participation in the proper subjects of their legislation, that is to say, in cases not repugnant to the
laws of Great Britain.”” Thus, the author rejected the legitimacy of Parliament’s jurisdiction over
the American colonies in all matters; only if the American assemblies proclaimed a law contrary
to the law of England could the Parliament act with legitimacy in regard to the colonies.

In regard to the second point concerning the Royal Prerogative of the king to regulate the
affairs of the colonies, the author of the "Gazette" article theorized that, since the king is but a
limited monarch, subject to the laws of Parliament, and if the Parliament can hold no power over
the colonies since the colonists are not actually represented there, then neither can a lesser
sovereign hold such a power.

Is not the king a perpetual constituent branch of their legislatures representedly present in
every assembly, and an actual party to all their laws? And this being the case, prerogative
must indeed be owned to have tempered its operations agreeable to the spirit of the English
constitution, and to have thus generously bound and limited itself. Nor could it well have
happened otherwise: for it, as has been said, the common law (of England) followed the
(British) subject to America, it is presumed that prerogative could have only acted there
consistently with, and in conformity to it.'°

Thus, the author logically concluded that, the jurisdiction of the crown being subcrdinate

to that of the legislature, if the legislature has no legitimate jurisdiction, then neither can the

monarch.
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C. RICHARD BLAND OF THE THEORY OF CONTRACT
In the same week that the above article was published, a Virginian, Richard Bland,
published an essay entitled An Inquiry Into the Rights of the British Colonies. In it, he sought to
probe more deeply into the question of the fundamental relationship between the colonies and
their mother country. The Bland essay has at once a tone of a scholarly legal exposition and a
fiery radical statement of the rights of the colonies. In the first paragraph, Bland sets the radical
tone. He says the effort to tax the colonies without their consent "...endeavours to fix shackles
upon the American colonies: shackles which, however nicely polished, can by no means sit easy
upon men who have just sentiments of their own rights and liberties.”"! Thus, Bland categorized
the attempt of the Parliament to impose a foreign jurisdiction upon the colonies (foreign in the
sense that the colonists are not represented in the legislative body) as an act that was repugnant
to a nation brought up on the principles of liberty and justice that were their birthright as
Englishmen. He then stated the main point of his essay in Lockean terms: "...if imposing taxes
upon the colonies by authority of Parliament, (the government) has pursued a wise and salutary
plan of government, or whether they have exerted pernicious an;] destructive acts of power.”?
Bland seemed to be laying a foundation for a charge of tyranny against the British government,
a charge which could lead to the justification for a revolt against British authority in the colonies.
It had been the assertions of some political theorists that the colonies did indeed enjoy the
right of representation in Parliament through the theory of virtual representation. As the argument
was put:
...the inhabitants of the colonies do not indeed choose members of Parliament; neither are
nine tenths of the people of Britain electors, for the right of election is annexed to a certain
species of property ... yet are they (the non-voting citizens of Britain) not represented in
Parliament? Are they all arbitrarily bound by laws to which they have not agreed? ... All
British subjects are the same; none are actually, all are virtually, represented in Parliament:
For every member of Parliament sits in the House not as a representative of his own
constituents, but as one of that august Assembly in which all the Commons of Great Britain

are represented.”

Bland, in his reply, rejected this theory.
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... I cannot comprehend how men who are excluded from voting at elections for members
of Parliament can be represented in that assembly, or how those that are elected do not sit
in the House as representatives of their constituents. These assertions appear to me not only
paradoxical, but contrary to the fundamental principles of the English constitution.

Thus far, Bland had only asserted that it is the absence of American representatives in
Parliament that makes its jurisdiction illegitimate. This situation could be remedied, obviously,
by electing colonial representatives to the House of Commons. Bland went one step beyond that
assertion, framing this argument in the legal terms of a compact between a sovereign and his
subjects who have voluntarily quitted the sovereign’s nation:

Now when men exercise this right (to quit the society of which they are a member) ... and
withdraw themselves from their country, they recover their natural freedom and
independence. The jurisdiction and sovereignty of the state they have quitted ceases; and
if they unite, and by common consent take possession of a new country, and form
themselves into a political society, they become a sovereign state, independent of the state
from which they separated. If then the subjects of England have a natural right to
relinquish their country ... they must have a right, by compact with the sovereign of the
nation, ... to form a civil establishment upon the terms of the compact.”®

This was truly a remarkable assertion. Bland carefully chose his words to convey a sense
of equality between the colonies and Britain. A contract is defined as a promise for breach of
which the law gives remedy. The essential elements of a contract are: a) the parties to the contract
must be competent to contract; b) consideration; c) mutuality of agreement; and d) mutuality of
obligation." Thus, the civil society that existed in America since the founding of the colonies and
the relationship of that society to the crown were the result of a contract between the crown and
the colonies, a contract that imposed mutual obligations on both parties. Bland asserts that the
British king is obligated to an equal application of the law upon colonists as well as Englanders.
Furthermore, it is the king, not the parliament, with whom the contract was sealed. Therefore,
Parliament, in attempting to interpose its sovereignty between the two parties to the original
contract, is acting in an illegal manner.

If the British Empire in Europe and in America is the same power, and if the subjects are
both the same people, and all equally participate in the adversity and prosperity of the
whole, then what distinctions can the difference of their situations make, and why is this

distinction made between them? .. by what right is it that the Parliament can exercise such
a power (the unequal application of the law) over the colonies, who have as natural a right
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to the liberties and privileges of Englishmen as if they were actually resident in the
kingdom? Great is the power of Parliament, but, great as it is, it cannot deprive the people
of their natural rights, nor ... can it deprive them of their civil rights, which are founded
in compact, without their own Parliament’s consent."”
In this essay, Bland was calling for the equal protection of the law for all British colonies.
To the original compact, by which the colonists divested themselves of their Lockean natural
rights and formed themselves into a civil society based upon loyalty to the Crown, Parliament was

not a party; therefore, its imposition of its jurisdiction upon the colonies was illegal, and,

therefore, could be legitimately resisted.

D. THE EMERGENCE OF A NATIONAL IDENTITY

If the colonies had a legal right to resist the authority of Pa-liament, it also had a motive
for doing so. Bland advanced the argument that the colonies had a natural affinity towards each
other which facilitated cooperation on political matters, this cooperation coming at the expense
of any loyalty felt to the Crown: "The colonies upon the continent of North America lie united to
each other in one tract of country, and are equally concemed to maintain their common liberty
... (onie) will find that bodies in contact, and cemented by mutual interests, cohere more strongly
than those (bodies) at a distance, (having) no common interests to preserve."“’ In these sentences,
one finds the true source of the colonists’ dissatisfaction with British rule. The seeming unfairness
of the British tax code was merely the most notorious vehicle in which the Americans were to ride
on their road to independence. It was a focal point; a point on which everyone could seize to rally
the people for the revolutionary struggle ahead. The deeper motivation to American
independence, however, can be seen in Bland’s last sentence. The colonists, nurtured on the
principles of British liberty, experienced in the art of self-government, and less inclined to view
themselves as merely a part of another nation’s Empire, were beginning to see that an American

national identity was beginning to emerge, independent from, indeed hostile to, the British

51



influence over their colonies. In short, the colonies were beginning to think of themselves as
Americans, not Englishmen.

This shift in the perceptions of the colonists as to their national identity was not a process
that occurred overnight.”” But it was a process hastened by their reflection on the nature of
liberty and by their realization of the untold wealth and beauty of America. As Silas Downer put
it in 1768:

When we view this country in its extent and variety of climates, soils, and produce, we
ought to be exceeding(ly) thankful to divine goodness in bestowing it upon our forefathers,
and giving it as a heritage for their children. We may call it the Promised Land ... a land
wherein we may eat bread to the full ... in a word, no part of the habitable world can boast
of so many natural advantages as this norther part of America.?’

However, this early paradise faced only one serious threat: the deprivation of the liberty
of its citizens. "But what will all these things avail us, it we be deprived of that liberty which the
God of nature has given us.”? The picture here was of a nation whose citizens enjoy the
abundance of nature and the privileges of liberty; only an interloper, a usurper, a tyrant, could
enter this earthly paradise, and, by arbitrary acts of tyranny, render its blessings utterly void of
their usefulness. Little by little, Americans such as Bland and Downer were shedding their British
identity and adopting an American one. Though the argument would continue to be advanced
in the terms of the Rights of Englishmen, the men putting these arguments forth were increasingly

considering the rights of Americans; that is, the right to govern this fruitful, abundant land by

their own counsel.

E. THOMAS JEFFERSON AND THE RIGHTS OF ENGLISHMEN

In 1774, as instructions to the Virginia delegation to the first Continental Congress, Thomas
Jefferson penned a resolve that he hoped would be introduced into and adopted by that body
concerning the relationship of America to its mother country, England. The resolution was not
adopted:; yet the instructions stand today as an indication of the direction in which Jeffersonian

political philosophy was tending two years before he penned the famous Declaration. Jefferson
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initially stressed the joint nature of the petition; he stated that individual colonies had previously
petitioned the king for redress of injuries; now, the appeal was coming from the whole of the
colonies united in their opposition to British tyranny:
... these, his states, have often individually made humble application to his :mperial throne,
to obtain, through its intervention, some redress ... to none of which was even an answer
condescended. Humbly to hope that this, their joint address ... would persuade his majesty
that we are asking for (rights, not favors).”?

Jefferson then proceeded to lay out the argument that the inhabitants of America were
descended from British citizens who had emigrated from the mother country of their own free
will, in the process of such emigration losing none of their rights as British citizens. He draws an
historical analogy between this emigration and the one which had, years before, settled England:
"(The) Saxon ancestors ... had left their native wilds and woods in the North of Europe, and had
possessed themselves of the Isle of Britain ... nor was there ever any claim of superiority or
dependence asserted over them, by that mother country from which they migrated.”” The title
of this essay by Jefferson (A Summery View of the Rights of British America) belies the fact that
Jefferson was talking of the relationship between the two countries as one between two equals;
that is, Jefferson is not talking of a nation that enjoyed its rights at the sufferance of the British
crown; he is speaking of a nation that was making claims against the British government as equal
partners in the international arena. Then Jefferson turned his attention to the two facts that tenced
to weaken the Americans’ claims for equality: British fiscal support and British military protection.
Jefferson dismissed British economic support as irrelevant to the economic prosperity of the
colonies: "No shilling was ever issued from the public treasury of His Majesty, or his ancestors,
for (the colonies’) assistance, till the very late times, after the colonies had become established on
a firm and permanent footing."** In a like manner, Jefferson dismissed the British military
protection of the colonies as nothing more than a country acting selfishly to protect its own

economic interests:
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... indeed, having become valuable to Great Britain for her commercial purposes, Parliament
was pleased to lend (the colonies) assistance against an enemy who would fain have drawn
to herself the benefits of their commerce. Such assistance ... they have often before given
to Portugal and other allied states with whom they carry on a commercial intercourse. Yet
these states never supposed that by calling in her aid, they thereby submitted themselves
to her sovereignty ... we would show that (the military aid received from Britain) cannot
give a title to that authority that the British Parliament would arrogate over us.*
Having dealt thus with those arguments, Jefferson then moved boldly into an area that any
student of John Locke would have recognized as dangerous: ferreting out in all the various and
sundry acts of Parliament a plan, a conspiracy, or usurpation and tyranny on the part of the
British sovereign; not isolated acts of tyranny, but a pattern so plain and undeniable that it would
give the citizens of America a right to throw off the tyrannical yoke of the Crown and to establish
in its place another government more sensitive to its natural rights. Jefferson’s meaning was clear;
he was laying the groundwork for the justification for an American revolution:
.. (during) the reigns which preceded his Majesty’s, ... the violations of our rights were less
alarming, because repeated at more distant intervals, than that rapid and bold succession
of injuries, which is likely to distinguish the present from all other periods of American
history ... Scarcely have our minds been able to emerge from the astonishment into which
one stroke of Pariiamentary thunder has involved us, than another heavy and more
alarming one is falling upon us. Single acts of tyranny may be ascribed to the accidental
opinion of the day; but a series of oppressions, begun at a distinguished period, and
pursued unalterably through every change of ministers, too plainly prove a deliberate,
systematical plan of reducing us to slavery.”

There is no question but that in that paragraph, Jefferson was threatening England with

revolution.

That Jefferson was speaking for an America which assumes equality with Great Britain is
made evident in the closing of the essay: "... these are our grievances which we have thus laid
before his Majesty, with that freedom of language and sentiment which becomes a free people
claiming their rights as derived from the laws of nature, and not as the gift of their Chief
Magistrate.”" After claiming this equality, it seems unclear as to what Jefferson is asking for. He
stated that the colonies were willing to negotiate concerning their exact relationship to England

in the future: "On their part, let them (the English) be ready to establish union on a generous plan.

Let them name their terms, but let their terms be just."”™ Yet the tone and tenor of the essay
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makes it clear that for the terms to be “just,” as the price for America to remain wedded to
England, the British king and parliament would have to renounce their sovereignty regarding the
internal affairs of the colonies, substituting instead a loose economical union between two equal
nations. Obviously, no power on earth, and especially not one as powerful and proud as the
English, would consent t such a bargain.

This essay is very interesting in that it presented a fundamental paradox to the British
government regarding the colonies. The Americans were demanding their rights as Englishmen;
yet, England’s granting these rights of self-government to the American colonies, her renouncing
all claims to sovereignty as to the colonists’ internal affairs, would guarantee American
independence, thereby detaching them from the Empire just as surely as would a war of
independence. This fact could not have been lost on such American leaders as Thomas Jefferson.
His phrasing and terminology used in the essay make it clear that it was carefully crafted to speak
to a specific purpose: the justification of an American revolution. How could Jefferson have been
taken seriously when he stated that he desired "... fraternal love and harmory throughout the
whole empire.”” By the time this essay was written, 1774, America was well on its way to
becoming an irresistible force of independence set on a collision course with the immovable object
of British military power. All the talk of the rights of Englishmen was well on its way to begin,
not a well-reasoned plea for conciliation and compromise, but a justification for revolution.

Perhaps that is truly what the Rights of Englishmen had been all along.*

F. THOMAS PAINE AND THE CATALYST OF REVOLUTION

In July of 1776, the prospects for a peaceful settlement of colonial grievances had all but
disappeared. This transition from the hope of a conciliatory settlement to the conviction that
armed revolution was inevitable found its clearest expression in the writings of Thomas Paine.
Paine’s writing is unique in the degree from which the style departed from that of Bland,

Jefferson, and other early American political writers. Whereas the influential writers of the pre-
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war era tended to be well-educated leaders of their respective communities*, Paine had been an
English laborer who had held jobs previously as a corsetmaker, schoolteacher, and storekeeper.™
Whereas most political writers of this period covered their arguments for revolution with the
glossy veneer of 1égal terminology and philosophical discourse, Paine spoke to the common man
about his rights in a manner that eschewed the stylish legal phrase of a Jefferson; thus, his
importance lay in the fact that it was he, building upon the philosophies developed by the
colonial political theorists, who was able to finally galvanize the common man to action.”
Paine was one of the first writers to reject compromise with Great Britain. He characterized

such sentiment as an "agreeable dream™ and stated: "By referring the matter from argument to
arms, a new era for politics is struck--a new method of thinking has arisen. All (prior) plans and
proposals ... are like the almanacs of the last year which ... are superseded and useless now."
Paine’s blunt style showed through in his condemnation of England: "But Britain is the parent
country, say some. Then, the more shame upon her conduct. Even brutes do not devour their
young, nor savagés make war upon their own families..."*® Again and again, Paine hammered
home the point that only war could save the colonies from ruin:

Men of passive tempers look somewhat lightly over the offenses of Great Britain and, still

hoping for the best, are apt to call out (for friendship). But examine the passions and

feelings of mankind ... if you can say that you can still pass over the violations (of Britain),

then I ask, Hath your house been bumt? Hath your property been destroyed before your

face? ... Have you lost a child by their hands? ... if you have not, then you are not a judge

of those who have. But if you have, and can still shake hands with the murderers, then you

are unworthy of the name husband (or) father ... and you have the heart of a coward, and

the spirit of a sycophant.”

Clearly, for Thomas Paine, the time for talking had passed. Indeed, he remarked: "...

nothing flatters vanity or confirms obstinacy in kings more than repeated petitioning ... since
nothing but blows will do, for God’s sake let us come to a final separation.”*

In addition to the acts of tyranny visited upon the colonies in the forms of British taxes and

troops, Paine gave another reason why the revolution must come now: the colonists face utter ruin

—

under the direction of England.
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But admitting that matters were now made up, what would be the event? I answer, the
ruin of the continent. And that for several reasons ... First, the powers of governing still
remaining in the hands of the king, he will have a negative over the whole legislation of
this continent ... he has shown himself such an inveterate enemy to liberty, and discovered
such a thirst for arbitrary power, that he is ... not the person (to have this power) ...
Secondly, that even the best terms we can expect to obtain can amount to no more than a
temporary expedient ... emigrants of property will not chose to come to a country whose
form of government hangs but by a thread .. (finally), but the most powerful of all
arguments is that nothing but independence, i.e,, a continental form of government, can
keep the peace of the continent and preserve it inviolate from civil wars. I dread the event
of a reconciliation with Britain now, as it is more than probably that it will be followed by
a revolt ... the consequences of which may be far more fatal than all the malice of Britain.*

This was a very interesting passage; in it, Paine expressed the common conviction of most
American patriots; i.e., that the tyranny of the king was the reason that the colonies could not live
under the government of Britain. Yet, in the last part of this passage Paine expressed an
unconventional, and ultimately, a prescient fear: that within the separate colonies there existed
a set of forces tending to drive them apart; only a government that was “continental,” a
government that was divorced from regional and sectional prejudices, could ensure that these
forces would not drive the colonies to civil war. For a man the purpose of whose pamphlet was
to rouse the colonies to the fever-pitch of war against the enemy, it is a startling admission
indeed.

Thus, Paine laid out his main argument for rebellion: the tyranny of England presented a
situation where further mediation of the crisis would be useless. There was nothing left to be
gained by talking; the time for actin had arrived.

The last cord (between England and America) is now broken ... As well can the lover
forgive the ravisher of his mistress, as the continent forgive the murderers of Britain. The
Almighty has implanted in us these inextinguishable feelings for good and wise purposes
... O ye that love mankind! Ye that dare oppose not only the tyranny but the tyrant, stand
forth! Every spot of the old world is overrun with oppression. Freedom hath been hunted

round the globe ... Europe regards her like a stranger, and England hath given her waming
to depart. O receive the fugitive, and prepare in time an asylum for mankind.”
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G. CONCLUSION

When Paine published his pamphlet, the declaration of independence that he so ardently
desired v/as only seven months away. In the ten years that had passed between Richard Bland’s
essay and Paine’s broadside, a large segment of the American population had been convinced by
its political leaders that it was under the rule of a foreign tyrant whose action had given the
colonies the right to revolt. Framing the argument for the most part in the context of the Rights
of Englishmen presented the colonial theorists with a way to justify revolution: that is, they were
only demanding the rights that were theirs as a product of their English birth. Yet, in their
preoccupation with the Rights of Englishmen, the colonials were never hesitant to phrase their
protests in the language that would justify rebellion should England be reluctant to grant them
their rights. Indeed, in Jefferson’s essay of 1774, the rights demanded sounded almost like the
demand for complete self-government completely removed from the jurisdiction of the English
king. Those demands were so extreme that one wonders if Jefferson and the other writers of his
day were really concerned about securing their rights inside the British Empire, or if their real
concern lay elsewhere: an America detached from the Empire and operating as a free and
independent sovereign nation. Whatever their motivations, it is clear that in the ten year period
between 1766 and 1776, the colonial leaders had moved from a position of conciliation to a
position where armed resistance to the British was inevitable. The Continental Congress in July
of 1776 was ready to produce the document that these writers had been preparing for over :he
space of the decade; a declaration that the colonies were a free and independent country,
independent of the sovereignty of the king of the British Empire. The American people had been
prepared legally, philosophically, and emotionally for this event by the political writers who, in
their call for the respect for the rights of Englishmen, had instead laid the foundation for the

government of a free and independent people.
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CHAPTER 1V ENDNOTES

This observation is not confined solely to British history; there is evidence of this
phenomenon in United States history also. First and foremost was the existence of slavery
in a land where "all me are created equal.” This paradox deepens all the more when one
reflects on the fact that the author of those words, Thomas Jefferson, was himself a
slaveholder. Jefferson exhibited a peculiar attitude to the peculiar institution. He attacked
the slave trade in both the essay referred to in Chapter Il and in the Declaration of
Independence, calling it “cruel war against human nature itself ... this piratical warfare, the
opprobrium of infidel powers ... this execrable commerce...” (Jefferson, Thomas, The
Autobiography of Thomas Jefferson, in The Life and Selected Writings of Thomas Jefferson, Random
House, New York, New York, 1944, p. 25) In his only book, Notes on the State of Virginia,
(Selected Writings, p. 256) Jefferson advances "as a suspicion only that blacks ... are inferior
to the whites in the endowments of both body and mind ..."; yet his previous writings in
the very same chapter of the book stamp him as an unrepentant racist: "They are more
ardent after their female, but love seems with them to be more an eager desire, than a
tender, delicate mixture of sentiment and sensation ... Their griefs are transient ... their
existence appears to participate more of sensation than reflection ... in imagination, they are
dull, tasteless, and anomalous ... they secrete less by the kidneys, and more by the glands
of the skin, giving them a very strong and disagreeable odor ..." (Notes, in Selected Writings,
pp. 256-257). On a more sinister note, Jefferson actually acted to perpetuate the institution
of slavery when, on February 19, 1790, he transferred six families of Negro slaves to his
daughter and son-in-law’s ownership (Cunningham, Noble E., In Pursuit of Reason, The Life
of Thomas [efferson, Louisiana State University Press, Baton Rouge, Louisiana, 1987, p. 135).
One author (Cunningham, p. 62) advances the theory that Jefferson’s assertion that blacks
were innately inferior to whites was a defense mechanism by which he justified keeping
slaves for himself; certainly, that theory fits with Jefferson’s long description above in his
Notes of Negro family life; sentiments such a- this certainly would have eased the
psychological burden of the destruction of slave families by selling individual tamily
members like so many cattle to different bidders. Be that as it may, the nation’s struggle
with slavery, a struggle personified by Jefferson, was made even more acute by the fact that
the nation had been founded on the principle that all men are created equal.

Further evidence of this mechanism by which the founding principles of a nation
influence it policy can be seen in the United States experience with overseas possessions
after the Spanish-American War. It would seem that any nation that was founded on the
ideals of freedom and self-determination would be loath to acquire a colonial empire of its
own; indeed, this was exactly the case in 1898. Contrary to the popular picture of the mad
rush to declare war on Spain to begin an overseas empire of our own, the Congress acted
very carefully, with deliberate purpose, in the debate on President McKinley’s war message.
The message reached Congress on April 11, 1898. Not until April 25 did the Congress pass
the War resolution. During that two week period (specifically on April 19), the Congress
unanimously passed the Teller Amendment, which forbade the United States from annexing
Cuba after the war. Furthermore, after the war when it became clear that the Philippines
were to fall into the custody of the Americans, many Americans voiced their misgivings
about a nation with ideals pursuing a policy of imperialism. These were not just some
vague philosuphical rumblings; for a while, it appeared that the annexation of the
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Philippines would cause the peace treaty to fail in the Senate. President McKinley, perhaps
sincerely or perhaps only to sooth his conservative Republican conscience, offered the
following rationale for the annexation: "One night late at night it came to me this way: ...
that (the Philippines) were unfit for self government ... that there was nothing left for us
to do but to take them all, and educate the Filipinos, and uplift and civilize and
Christianize them, and by God’s grace do the very best we could by them, as our fellow
men for whom Christ also died ..." This anti-imperialistic attitude in the country was severe
enough to cause the President to call upon strict party discipline in the Senate to assure
passage. As it turned out, the treaty by which the United States acquired the islands passed
the Senate on February 6, 1899, by the vote of 57-27, only one vote more than the two-thirds
majority needed for passage. The Americans did not rush headlong into their first and last
imperialistic adventure. The proceeded slowly, always shackled by the seemingly
diametrically opposed forces of liberty and colonialism. Having entered the cutthroat world
of international competition over colonies, the United States seemed eager to withdraw
almost immediately: Congress authorized limited self-government for Puerto Rico by the
Foraker Act of 1900; it ordered U.S. troops withdrawn from Cuba by the Platt Amendment
of 1901 (reserving the right to intervene to maintain "law and order”); and it granted the
Philippines the right of limited self-government by the Philippine Government Act of 1902.
(The source for *~e facts from the above paragraph is Unger, Irwin, The Vulnerable Years,
The United States = +"-1917, The Dryden Press, Hinsdale, Illinois, 1977, pp. 49-56.)

Thus, in the United States, the principles upon which the government was founded
served to sharpen the debate about policies which existed in seeming contradiction to those
principles. It did not, in fact, end those policies; slavery was to curse the country long after
the death of Thomas Jefferson,and the United States did its best through the mechanism of
armed intervention against the Thilippine people to maintain its hold over that country.
However, even though the policies were not changed immediately, the sentiments
expressed while they were being debated did eventually carry the day. Slavery was
exposed as the fraud it was, robbing a whole class of people of their fundamental rights
through institutionalized racism. The Thirteenth Amendment ended slavery in 1865; the
Fourteenth Amendment in 1868 was the first step on the road to establishing racial equality
in the United States more in harmony with the true values on which the Republic was
founded. The arguments of the early twentieth century, that America "... had lost her
unique position as a potential leader in the progress of civilization ...” (Charles Eliot Norton,
quoted in Unger, p. 54) were later revived by Presidents Woodrow Wilson, and Jimmy
Carter, who attempted to shape the world in a distinctly American vision of human rights.
America’s experiment with colonialism produced for the people of the affected countries,
in time, extraordinary benefits: Hawaii was granted statehood, Puerto Rico became an
American commonwealth, and the Philippine Islands became the Republic of the
Philippines in 1946. (Morgan, H. Wayne, America’s Road to Empire, John Wiley and Sons,
Inc., New York, New York, 1965, pp. 111-115.) So it was that in England in the latter half
of the eighteenth century, the American plea for their rights as Englishmen did not
immediately change England’s policy towards the colonies; indeed, a war had to be fought
to do that. But the arguments of the colonists who were merely repeating political doctrine
that all Englishmen of the 1770s would have recognized as their own did have some effect.
For example, note the defense of the American colonies in the House of Commons by
William Pitt in 1766: "The Americans are the sons, not the bastards, of England ...
(Americans) would be slaves if they had not enjoyed (a constitutional right to determine
their own taxes) ... | rejoice that America has resisted (the Stamp Act) ... (the Americans)
have been driven to madness by injustice ... the Stamp Act (should) be repealed absolutely,
totally, and immediately.” (Pitt quoted in Langguth, A ]., Patriots, Simon and Schuster, New
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York, New York, 1988, pp. 84-85.) The arguments that Americans had inherited the
birthright of English liberty had not been unanimously rejected by America’s parent nation
across the Atlantic.

For example, the colony of Virginia had long enjoyed a form of self government. The
General Assembly of Virginia consisted of two Houses, the lower House called the House
of Burgesses. This Assembly was supervised, however, by a royal governor, who had the
power to dissolve it at will. However, in the years immediately preceding the Revolution,
the Virginia assembly showed itself willing to disregard an order of the govemor to
disperse; in 1769 for example, in defiance of such an order, the assembly met and passed
laws relating to a commercial warfare against England. Thus, as in Virginia, the tradition
of independent self-government was strong throughout the colonies.

The following chronology provides the historical backdrop for the writings discussed in this
chapter (1763-1776):

1763-British Lord of the Treasury, George Grenville, orders the enforcement of the
Molasses Act of 1733, an import duty on molasses, in the colonies.

1764-The British amend the Sugar Act, an import duty on sugar, to make it apply to
the colonies.

1765-British parliament passes the Stamp Act. Virginia General Assembly challenges
the right of England to tax the colonies; Stamp Act Congress draws up a declaration of

~American rights and liberties.
- 1766-Stamp Act repealed. Declaratory Act, asserting Parliament’s right to tax the

colonies, passed.

1767-Parliament levies import taxes on the following commodities: tea, glass, paper,
and dye. The New York state legislature is suspended for refusing to allow the quartering
of British troops in private homes.

1768-British appoint a Secretary of State for the colonies. The Massachusetts state
legislature is suspended for refusing to assist in the collection of taxes. Boston citizens
refuse to quarter British troops in their homes.

1769-Privy council in Britain proposes the Parliament that all import duties be
repealed, with the exception of the duty on tea. Parliament agrees. Virginia assembly
dissolved for protesting the practice of holding trials for the colonists accused of treason
in England.

1770-"Boston Massacre” occurs.

1772-Boston Assembly threatens secession. Samuel Adams takes the lead in forming
Committees of Correspondence within the colonies, a first step to a concerted, coordinated
colonial response to the British tax policy.

1773-The Boston Tea Party.

1774-The Port of Boston is closed. Virginia House of Burgesses calls for a Continental
Congress. This congress passes a non-importation Act directed at British imports.

1775-Battle of Lexington begins the Revolutionary War. Second Continental Congress
assembles in Philadelphia.

1776-Thomas Paine’s pamphlet “Common Sense” appears. American Declaration of
Independence adopted by the Second Continental Congress.

This chapter examines American political writings produced in the ten year period before
the drafting of the Declaration of Independence. In addition to the concept of an equal
application of the laws to English colonies, another equally important concept began to
emerge in this period; i.e., that Americans as a people were a nation distinct from Great
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Britain and, therefore, should have the right of self-government. These two concepts
utilized contradictory reasoning; the former rested on the assumption that the laws of
England should apply equally to the colonies as to the mother county; the latter assumed
that the laws of England had no force whatsoever in the colonies. Often, these contradictory
assertions could be found in the same essay.

This article; whose author is unknown, is quoted in Hyneman, Charles S. (ed.), American
Political Writing During the Founding Era, Liberty Press, Indianapolis, Indiana, 1983, pp. 62-
63. N

This concept of the maturation of the concept of liberty in the United States can be seen in
a major area: the incorporation of the fundamental rights of the Bill of Rights into the due
process clause of the fourteenth Amendment so as to make the Bill of Rights binding on
the states. This process, which has matured through various fits and starts of American
jurisprudence, clearly exemplifies the gradual evolution of a legal concept into something
more than merely abstract legal philosophy. A short review of the due process clause’s
history here will clearly illustrate how the concept of liberty can come to mean more than
freedom from arbitrary restraint; how, through time, it is expanded into the foundation of
the relationship between a citizen and government.

Following the Civil War, in the process of Reconstruction, the Congress of the United
States, in a nine year period from 1866 to 1875, passed more far-reaching civil rights
legislation than has ever been passed in the history of the Republic. No fewer than three
constitutional amendments and no fewer than six major civil rights /voting rights bills were
enacted; after the Civil Rights Act of 1875, Congress was to pass no more legislation in this
area for eighty-two years. (Berman, Harold J., The Nature and Function of Law, The
Foundation Press, Mineola, New York, 1980, pp. 958-962.)

One of the most important developments that came out of that era was the "due
process” clause of the Fourteenth Amendment: "... nor shall any state deprive any person
of life, liberty, or property, without due process of law..” (US. Constitution. 14th
Amendment, Section 1). That the immediate intent of that clause was to expand the states
the prohibition already in place against the federal government in the Fifth Amendment’s
due process clause is clear, though there is still the argument that the motivation of the
clause was economic; that is, the prohibition on states in regulation of corporations. (See
Stampp, Kenneth M, The Era of Reconstruction, Random House, Inc., New York, New York,
1965, pp. 136-137.) Yet, that one clause of the Fourteenth Amendment has had a long,
varied, and interesting history. Indeed, today, one of the most controversial topics in
American jurisprudence is the over-application of this clause to facilitation “judicial
activism.” (See, for example, Bork, Robert H., "The Case Against Political Judging,” National
Review, September 8, 1989, for a good encapsulation of the argument that the due process
clause is now being used to advance political aims of federal judges.) The federal courts
after the passage of the Amendment were extremely reluctant to enforce it in the southern
states to ensure the newly-granted Negro rights. (The Supreme Court case Plessy v.
Ferguson, 163 U.5.537, 16 S.Ct. 1138, while brought under the equal protection clause of the
14th Amendment and not the due process clause, underscores dramatically the reluctance
of the federal judiciary to encroach on questions of civil rights. The Court, rejecting the
constitutional attack on the system of forced segregation in the South said, in part: "... If one
race be inferior to the other socially, the constitution of the United States cannot put them
on the same plane...") However reluctant the Court was in guaranteeing the liberty of the
newly-freed blacks, it was vigorous about preventing the state regulatiorr of corporations
under the due process clause (corporations being “persons” in law). See Cox, Archibald, The
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10.

1.

12.

13.

14.

Court and the Constitution. Thus, the concept of “liberty” stood at the beginning of the
twentieth century.

The due process clause could be used to thwart the state regulation of corporations;
vet it could not be used in federal court to ensure basic justice for its citizens. The obvious
inequities of this arrangement led the Supreme Court to modify the doctrine. The first
major change occurred when the Court, in the face of enormous social pressures, began to
lift the restriction on the state regulation of business. The process was a slow one,
undertaken on a case-by-case basis, but soon the Court was recognizing the rights of both
individual states and the Federal government to regulate businesses. (See Cox, pp. 156-173.)
If the above-described retreat from the narrow definition of liberty was a deliberate process,
the expansion of the due-process clause to protect individual liberties occurred with
dizzying speed during the Warren Court of the sixties and early seventies. One by one, the
liberties that the justices felt were fundamental to the American concept of government
were incorporated into the due process clause and enforced on the states: exclusionary rule
concerning illegally obtained evidence (Mapp v. Ohio, 1961); right to trial by jury (Duncan
v. Louisiana, 1968); right to a speedy and public trial (Klopfer v. North Carolina); right to
counsel (Escobedo v. Illinois, 1964, Miranda v. Arizona, 1966, and Gideon v. Wainwright,
1963). In all these cases, the concept of liberty was expanded to bring it more into focus
with what we as Americans understand about our fundamental freedoms. (Oddo, Gilbert
L, Civil Liberties and the Supreme Court, Goodyear Publishing Co., Santa Monica, California,
1979, is an excellent source and reference for the Warren Court’s zest for incorporation.)

Thus, as the concept of liberty has matured in American jurisprudence in only two
hundred years, the same maturation process concerning the idea of British "liberty” had
occurred in the British Empire during the first five centuries that transpired between the
signing of the Magna Carta and the American Revolution. This places the sentiments of the
writer of the "Gazette" article in context; he is writing of a concept, "English liberty,” that
encompasses the very definition of British citizenship: the relationship of the British citizen
to his government.

Article appearing in "Massachusetts Gazette,” author unknown, March 6, 1766, quoted in
Hyneman, (ed.), Political Writings, op. cit., p. 63.

Ibid., pp. 63-64.
Ibid., p. 64.
Ibid., pp. 64-65.

Bland, Richard, An Inquiry Into the Rights of the British Colonies, quoted in Political Writings,
op. cit., p. 68.

Ibid., p. 68.

Ibid., p. 69. This passage was inserted by Bland in his essay to explain the theory which he
was attacking. Bland does not give the name of the author who advanced the theory of
virtual representation. It was Thomas Whately, in a pamphliet called "The Regulations
Lately Made,” published in 1765, the year before Bland wrote his essay. Whately’s pamphlet
had been written in answer to the colonial protests ov.r the Stamp Act.

Iid., p. 70.




15.

16.

17.

18.

19.

20.

21.

27.

28.

29.

bid., p. 75.

Gifis, Stephen H., Law Dictionary, Barron’s Educational Series, Inc., Woodbury, New York,
1975, p. 44. One of the principle characteristics of a compact of contract is “arm’s length
bargaining” between equals. Therefore, Bland’s characterization of the relationship between
the colonies and England connotates a relationship among equal nations, not a relationship
based on the premise that the colonies were inferior to the British. For an excellent
discussion on how the right to make contracts infers a type of social and political equality,
see Foner, Eric, Reconstruction, Harper and Row, New York, New York, 1988. Even though
Foner is writing in the context of the white southerner’s reluctance to deal with black
laborers through labor contracts because of the implied social equality of that system, it is
an illuminating insight to the concept that the right to contract is a right shared among
equals.

Bland, quoted in Writings, op. cit., pp. 83-84.

vid., p. 85.

For example, Thomas Jefferson, as late as 1774, two years before the Declaration of
Independence, wrote an essay in which he argued colonial rights from the perspective of
the rights of Englishmen.

Downer, Silas, A Discourse ... on Liberty, quoted in Writings, op. cit., p.99.

Ibid., p. 99.

Jefferson, Thomas, A Summary View of the Rights of British America, in Peden, William (ed.),
The Life and Selected Writings of Thomas [efferson, Random House, New York, New York,
1944, p. 293.

Ibid., p. 294.

Ibid., p. 294.

Ibid., pp. 294-295.

Ibid., p. 299. Apropos this passage and Jefferson’s ambiguous feelings on slavery discussed
in the first endnote in this chapter, it is of interest to note here that Jefferson included in
this essay as one of his grievances against the crown the fostering of the slave trade on the
colonies; he did not confine his remarks solely to the matter of the slave trade; he spoke
of slavery as well: "The abolition of domestic slavery is the greatest object of desire in those
colonies, where it was, unhappily, introduced in their infant state.” (Writings of Jefferson, op.
cit, p. 304.) Jefferson was to return to this theme two years later in his Declaration.

Ibid., p. 310.

Ibid., p. 311.

Ibid., p. 311.




31.

32.

35.

36.

37.

39.

40.

For example, Jefferson, writing in his autobiography about the relative calm of the period
following the year 1769, bemoaned the fact that ".. nothing of particular excitement
occurring for a considerable time, our countrymen seemed to fall into a state of insensibility
to our situation.” Are those the words of a statesman working for a peaceful compromise,
or the words of a revolutionary looking for the spark to incite the conflagration? As further
proof that he was not really seeking conciliation within the framework of English rights (as
he claimed to be doing), Jefferson recounts in his autobiography that the young radicals
plotted to stir up the rebellious spirit among their countrymen, the older leaders being too
willing to compromise and less willing to take risks: "Not thinking our old and leading
members (of the legislature) up to the point of forwardness and zeal which the times
required, (we) agreed to meet in the evening ... to consult on the state of things. We were
all sensible that the most urgent of all measures was that of coming to an understanding
with all the other colonies, to consider the British claims as a common cause to all, and to
produce a unity of action.” (Both of the above quotes come from Jefferson, Thomas, The
Autobiography of Thomas Jefferson, located in Writings of Jefferson, op. cit., p. 7.) This passage
goes on to explain how these young state legislators, in a period of what they perceived as
calm, plotted for concerted colonial action against British rule in the colonies. These two
passages certainly go far in making the case that Jefferson and some of the other leading
patriots, at least by 1774, when they were still demanding their British rights, had, in
actuality, no intention of compromising within the framework of British sovereignty; yet
desired nothing less than a total break with the British government.

Jefferson, for example, was a trained lawyer; Bland was a college-educated (College of
William and Mary) Virginian who served in the state legislature frora 1742-1775.

Kuklick, Bruce (ed.), The Political Writings of Thomas Paine, Cambridge University Press,
New York, New York, 1989, pp. vii-xvii.

The effect of Common Sense, by Paine, cannot be overestimated. The pamphlet sold over
100,000 copies when it was published n 1776, an incredible number of copies for that time.
Paine has long been considered by many historians as being single-handedly responsible
for galvanizing the public to action at the start of the Revolution. See Kuklick, op. cit., p.
viii, for a discussion on the tremendous effect Paine had on galvanizing public opinion on
the beginning of the Revolutionary War.

Paine, Thomas, Common Sense, located in Kukuck (ed.), op. cit., p. 16.

Ibid., pp. 15-16.

Ibid., p. 18.

Ibid., p. 20.

Ibid., p. 22.

Ibid., p. 24-25.

Ibid., p. 30.




CHAPTER V. THE STATES SUPREME
GOVERNMENT UNDER THE ARTICLES OF CONFEDERATION

A. INTRODUCTION

It is hard to imagine a nation that showed less of a proclivity for accepting a national
government than that of the American colonies in the decade of the 1770s. America at that time
was divided along several distinct lines of demarcation. First, and foremost, was the matter of
geography. In 1767, in response to a quarrel between Maryland and Pennsylvania as to the latter’s
southen border, two surveyors, Jeremiah Dixon and Charles Mason, drew a line of latitude
marking the boundary between the two antagonists. This boundary line, ostensibly drawn to
separate two colonies, actually separated two worlds: the agrarian, slaveholding South and the
mercantilistic, free-labor North.! The South was further divided by geographical features; the fall
line, running due south from Baltimore, Maryland to Richmond, Virginia, sweeping in a
southwest arc from Richmond through Raleigh, North Carolina; Columbia, South Carolina;
Augusta, Macon, and Columbus, Georgia; then slicing straight through the middle of Alabama
from Columbus to Tuscaloosa, Alabama; divided the old-money eastern Tidewater aristocracy
from the yeoman farmer of the fertile plains of the southern Piedmont. Further west, the Blue
Ridge and Smoky mountain ranges of Virginia, North Carolina, and Tennessee divided the
Piedmont from the independent-minded residents of these Appalachian mountain chains. These
three regions of the South gave rise to three distinct types of southerners; these three types of
southemers, in turn, harbored distinct, often contradictory, political philosophies.?

In addition to the political differences driven by geographical considerations were those
differences driven by economic and social factors. There seemed to be a consensus among the

wealthy of both the North and South that they were the only ones to whom political power could




be entrusted; this notion was certainly not unique to the American experience; yet it seemed
somewhat hypocritical for the leaders of a nation founded on the principle of equality to insist
on stringent property requirement for the franchise.’ This political fricion was frequently
augmented by a geographical conflict, as the old-money easterners labored long and hard to
ensure that fast-growing western counties were under-represented in the state legislatures that
were the old-guard’s depository of power.! Thus, as the American colonies emerged victorious
from its Revolutionary War, their leaders were no strangers to political conflict; as these men
struggled to form the colonies into a nation, these regional and state-wide conflicts were to be
magnified onto a national scale. As such, the difficulties that the political factions of each state had
in sharing power equitably among its citizens were transformed into difficulties that each state
had in surrendering a part of its sovereignty to a truly national government. After 1781, and the
temporary respite that a war for survival had given to this state-national supremacy argument,
this argument was to flare anew. It was in this very argument where one finds the root difficulty
encountered by the founders as they labored to craft a nation. Most sectional and political
objections to a national government eventually proved themselves amenable to compromise; even
those that would at first blush seem to be the ones that would make their proponents the most
intractable were among those that were, at length, settled.” Among the controversies that sprang
up along the tortuous path from revolution to Constitution, it was the question of state versus
federal sovereignty that was the least satisfactorily resolved; this is indicative of how difficult it
was for the various states to relinquish sovereignty to a national government; eventually, this
question, placed against the political backdrop of the volatile 1850s, mixed in an explosive
combination with the passions of slavery, led to the attempt to dissolve the federal Union. This
chapter examines the evolution of the theory of state sovereignty that was used as the principle

argument by southem political theorists to justify secession in 1860.
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B. THE DICKENSON DRAFT OF THE ARTICLES OF CONFEDERATION:

On November 17, 1777, the Congress of the United States adopted and sent to the states for
ratification the Articles of Confederation. The government occasioned by this remarkable
document has long been belittled by historians as weak and ineffective; indeed, the period
between the Revolutionary War and the swearing in of George Washington as the first president
under the Constitution of 1787 is often treated as a void; a period of inefficient national
government and récalcitrant state legislatures. That the United States in this period did suffer
under a weak central government is clear; as is the propensity of American political leaders in the
mid-1780s to refer to this time as a time of “crisis"; yet, the Confederation passed the ultimate
test of effectiveness: the government was able to fight and win a major war under its terms of
agreement. (To be historically accurate, it must be noted that the Articles of Confederation proper
were not actually ratified by all the colonies until March 1, 1781, in the last year of the major
fighting in the Revolutionary War. However, the system of government used to fight the war was
remarkably similaz to the system of government that emerged under the Confederation; viz., a
weak national Congress with the true power to be found in the state legislatures. Furthermore,
it can be argued that the war was not a true measure of the Articles effectiveness; -all states,
especially the ones under the threat of British invasion at the time, were more than willing to
sacrifice a point of principle to strengthen the national government when deemed necessary. It
can be argued that the true test of the Articles occurred when all the artificial cooperation between
state-rights advocates and nationalists generated by the need to survive a war evaporated at the
coming of peace, and when the true inefficiencies of the system were manifested.) In addition, it
was a carefully crafted document which spoke directly to the question of state versus national
sovereignty. The Articles of Confederation can be viewed, therefore, not as a .failed experiment;

rather, they were an experiment that produced preliminary results that were used by later




theorists in refining the theory of states’ rights to construct a government able to govern the states
and the people more effectively.

The first draft of the Articles of Confederation was drawn up by a congressional committee
headed by John Dickenson of Pennsylvania.” The Dickenson draft was reported to Congress on
July 12, 1776. An examination of this document in relation to the one that was actually passed by
the Congress sixteen months later reveals that, in 1776, the delegates to the Continental Congress
were more than willing to sacrifice a large portion of their own state’s sovereignty to that of a
national government. Article 1 of the Dickenson draft proclaimed: "The name of this Confederacy
shall be The United States of America."® Article 2 is a sweeping statement of national power: "The
colonies unite themselves so as never to be divided by any act whatever, and hereby ... enter into
a firm league of friendship with each other, for their common defense, the security of their
liberties, and their mutual and general welfare... ™ The third article contained a qualified
endorsement of a limited state sovereignty over its internal affairs: "Each colony shall retain and
enjoy as much of its present laws, rights, and customs as it sees fit, and reserves to itself the sole
and exclusive regulation ... in all matters that shall not interfere with the Articles of this
Confederation."’

These first three articles of the Dickenson draft contained some remarkable concepts. The
second article is interesting in that the defense of liberty was placed under the jurisdiction of the
federal Congress, not the several states. This concept, that the states were not to be the guardians
of liberty, was certainly a most conservative one."" The clause that the federal Congress was to
be the instrument of ensuring the mutual and general welfare cof the nation certainly assumed a
broad scope of federal power at the expense of the states.'” The third article, in its less than
sweeping endorsement of state sovereignty, also seemed to put a limit on the power of the states.
Specifically, "present laws and customs”, were to be allowed; what of future laws?"’ Also, state
regulation of internal matters was endorsed, but an obvious question then arose: who determined

if a problem was internal? According to the Dickenson draft, an internal matter was one that did
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not interfere with the Articles of Confederation. That language seems to imply that it would be
the federal Congress, not the states, that would determine if a matter fell under federal or state
jurisdiction.

Article four of the Dickenson draft was designed to ensure that foreign relations would be
carried out by the federal government, and not by individual states.'* "No colony or colonies ...
shall enter into any treaty ... with ... any foreign prince or state... " The next article is interesting
in that it spoke to the fear that individual colonies will ally themselves by treaty against the other
colonies. This practice is forbidden absent the consent of the federal Congress.'* An important
power was granted to the separate states in the eighth article, which allowed a state to lay duties
on its imports and exports'. (This power was expressly denied the states in the constitution of
1787'%). The tenth article of the Dickenson draft reserved to the state government the right to
appoint the commissioned officers in the army when called into service for the common defense;

however, the right to appoint general officers was retained by Congress.

C. THE FEDERAL CHARACTER OF THE DICKENSON DRAFT

Through the first ten articles, the Dickenson draft appeared to be a truly national document.
Sweeping power was granted to the federal government to safeguard the liberties of the states and
to provide for their general welfare; the concept of state sovereignty was subtly limited, and the
states were subordinated to the federal Congress in matters of foreign policy. A substantial power
was granted to the states to regulate their own commerce; yet, on the whole, through the first ten
articles, the draft was national in scope. It was in the eleventh article, however, where the draft
exhibited its fateful weakness. The taxes imposed upon each colony were to be determined by the
number of inhabitants of each state, that numbe~ to be determined every three years; yet, "..The
taxes for paying that proportion shall be laid and levied by the authority and the direction of the
legislatures of the several colonies, within the time agreed upon by the United States, in Congress

assembled.”® Thus, the federal Congress surrendered a major power: the power to levy taxes
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directly upon the citizens of the nation. The power to tax was in the hands of the states; Congress
could only ask for the money.

Individual states were granted another important power in the sixteenth article. Delegates
to the federal Congress were to be appointed by the state legislatures. Furthermore, this article
granted to the states the power to "...respectively recall them or any of them at any time... and to
send new delegates in their stead ... " This article guaranteed that the representatives of the
states in the federal Congress would be no more than the mouthpieces of the several state
legislatures. It would be impossible for a delegate to a congress thus constituted to take a national
view on matters when he was subject to recall from his state legislature at any time during his
term. Furthermore, under the terms of this article, delegates were to stand for reappointment
annually.? The effect of these two clauses, one allowing recall and the other calling for annual
appointment, was hardly one that allowed for nationalistic sentiment to flourish in the halls of
Congress. Thus, the draft, containing as it did clauses which augmented national power and
clauses which strengthened state power, called for a government which was truly federal in
nature.

D. CONSERVATIVES VERSUS RADICALS - THE STRUGGLE FOR CONGRESSIONAL

PASSAGE

After this draft was reported to Congress on the date mentioned above, it was debated and
amended over the space of the next sixteen months. There were three main areas of contention;
one was the question of federal versus state sovereignty.” The federal power, as weak as it was,
was deemed to be too great; the Articles of Confederation that were finally submitted to the states
on November 17, 1777, had significantly changed the nationalistic provisions of the Dickenson
draft. What emerged was a form a government in which the states, without question, were

supreme vis-a-vis the federal government.
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The debate in Congress over the question of sovereignty pitted two groups against one
another: the conservatives, who believed the ultimate power should rest with the federal
Congress; and the radicals, to whom the idea of centralization of power was anathema. As the
break with England became inevitable, the radical philosophy grew ascendant; the Declaration of
Independence was a radical document. However, as the euphoria of revolution faded, and the
Congress turned towards theories of government, a distinct split grew between these two groups.
Radicals believed in the rights of man; they believed in the scientific philosophy of the
enlightenment.” The conservatives dismissed the idea that reason alone was the ultimate guide.
This sentiment was clearly expressed in the federal constitutional convention of 1787 by John
Dickenson, the prominent conservative who was the author of the first draft of the Articles of
Confederation, in a remarkable statement dismissing the process of reason held so sacrosanct by
the radicals such as Jefferson. In responding to James Madison on the question of money bills
originating in the House of Representatives, Dickenson said: "Experience must be our only guide.
Reason may mislead us ... Accidents probably produced (the admirable portions of the British
constitution), and experience has given sanction to them.”” No more blunt dismissal of the
process of reason could have been uttered. This idea, that it was not the process of reason
disceming the rights of man, but mere accident sanctioned only by long experience, that was
responsible for the rights enjoyed by the American people created a chasm across which the
radicals and conservatives eyed each other in the summer of 1776.%

E. THE RADICALS TRIUMPHANT IN CONGRESS - THE AMENDMENT OF THE

DICKENSON DRAFT

The Articles of Confederation as they emerged from, Congress in November of 1777 were
a complete triumph for the radicals. Compare the second article of the amended version to the
Dickenson original. Where the second article of the first draft was one of the most nationalist in

the sweeping authority granted to the federal Congress to protect the liberties of the citizens of
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the respective states, the new final draft contained the clause: "Each state retains its sovereignty,
freedom and independence, and every power, jurisdiction, and right, which is not by this
Confederation expressly delegated to the United States, in Congress assembled.”* The powers
denied to the states under the Dickenson draft were substantially unchanged, yet the theory of
sovereignty had undergone a radical transformation in the final draft. Whereas under the
Dickenson draft the colonies were given only the power to make laws which did not interfere
with the Confederacy, no such qualifying clause existed in the final draft. Under the Dickenson
article, it can be inferred that the federal Congress had the "elastic” power to legislate in areas
outside of the specific clauses of the document, and the states were to be constrained exclusively
to the powers granted them expressly. In the final draft, i was the federal Congress which was
placed under such a constraint, with the states left free to legislate in all areas in which they
claimed jurisdiction. This rendered the federal government powerless in the face of the states, a
mere instrument of the will of thirteen separate sovereigns, without even the power to levy a tax
on the citizens of the nation in the middle of a war for survival. The radicals had emerged

triumphant on the question of state sovereignty.

F. GOVERNMENT UNDER THE ARTICLES OF CONFEDERATION

The next step in the evolution of political thought on the concept of state-federal supremacy
occurred in the summer of 1787. From March 1, 1781, to that summer mentioned above, however,
the United States was governed under its first constitution, the Articles of Confederation. Under
this constitution, the states reigned supreme as the entities of dominant sovereignty. It would take
a decade of perceived crises to drive the nation’s political theorists into another, technically
extra-legal convention in an attempt to revise the Articles. The document which emerged from
that Constitutional Convention owes much to the Articles of Confederation, not so much for its

theory of state sovereignty, but rather for the experience gained in six years under a government
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guided by radical principles of political theory. By 1787, the conservatives would stand ready to
effect a change.

For a period of inaction, delay, and lethargy in the federal government, one need look no
further than the yvears immediately following the Revolutionary War. Even some f the radicals,
under whose philosophy the Confederation had been established, seemed embarrassed by the
weakness of the federal Congress.” Thomas Jefferson recorded that when the Treaty of Paris,
concluded with Britain at the end of the Revolutionary War, arrived in Congress for ratification
on September 3, 1783, there were only seven states represented. The Articles calling for the
approval of nine states for the ratification of treaties, a quorum was not present. Then followed
the ridiculous spectacle of the Congress of the United States debating for three and one-half
months whether the Congress could ratify with only seven states present; in Jefferson’s words:
"Our body (the Congress) was little numerous, but very contentious.”® Finally, the appearance
of the delegations from two states, Connecticut and South Carolina, on January 14, 1784, produced
the quoru;n necessary; the treaty was immediately ratified by a unanimous vote. Thus was the
war with England concluded: with the Congress of the United States sending out frantic messages
to the governors of several states asking for the states” Congressional delegations to come to
Annapolis, Maryland (where the Congress was sitting) to ratify the treaty.”

The events that occurred in American history between 1785 and 1787 demonstrated the
inability of the Confederation Congress to deal with national problems within a framework of
limited nationa! government. As difficult as it would be for contemporary Americans, used to a
strong national government, to imagine a federal government with such a limited usefulness, it
would be just as difficult for them to imagine how painful it must have been for a eighteenth
century American nationalist to experience such a government. During the first three months of
1785, a year in which the federal government faced crises in the public debt, the policy regulating
public lands, and the regulation of interstate commerce, the federal Congresscould not muster

a quorum to do business." Two years earlier, the Congress had sent three amendments to the
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Articles to the various states, requesting the power to lay taxes on land, to requisition money from
the states, and to lay duties on imports. The first two had no chance of passage; regarding the
latter, ten state legislatures had passed it; the Congress was still waiting to hear from the
legislatures of New York, Georgia, and Rhode Island. In reaction to the fiscal crisis, the Congress
appointed a three-member Board of Treasury: Walter Livingston, a lukewarm nationalist from
New York; and Samuel Osgood (Massachusetts) and Arthur Lee (Virginia) two members of the
republican philosophy whose stated purpose was to use their position on the Board to weaken
its potential as an agency of national power.” Congress seemed bent on the destruction of its
already weakened credibility.

The powerlessness of Congress was demonstrated further demonstrated by the Mount
Vernon conference, which completed its work on March 28, 1785. This conference, held by
representatives of Virginia and Maryland to iron out problems of interstate commerce between
the two states, was clearly extra-legal: article 9 of the Articles of Confederation stated: "The United
States, in Congress assembled, shall be the last resort ... in all disputes and differences ... that
hereafter may arise between two or more states concerning boundary, jurisdiction, or any cause
whatever ... "** In further contradiction of the Articles of Confederation, which prohibited the
states "...from entering into any treaty, confederation, alliance, whatever, between them, without
the consent of Congress... "> and prohibited the states “(from keeping) vessels of war in times
of peace, except such number only as shall be determined by the .. Congress ... ™, the
conference recommended the formation of a state navy to patrol the Chesapeake Bay and other
state waters.”” This flagrant violation of the Articles evoked no protest from Congress; indeed,
between October 1, 1785 and April 30, 1786, the presence of nine states (the minimum required
to transact any serious business*) was obtained for only three days.”

In January of 1786, the Congress was informed about its three outstanding revenue
amendments to the Articles of Confederation; Rhode Island’s state legislature had passed the

amendment granting the Congress the right to pass import duties. In March of the same year, the

75




Georgia state legislature also passed the amendment, leaving New York the lone holdout. The
other two amendments appeared dead; in addition, New Jersey had rejected outright the latest
congressional requisition. In action on another front, nine state legislatures had responded to the
call for a national commercial convention to be held in Annapolis, Maryland. As hopes for
cooperation between the states soared in response to this national convention, they were dashed
by word out of New York that the state legislature had failed to ratify unconditionally the import
duty amendment. Congress still had no power to force the states to provide it the revenue needed

to run the country.*

G. THE ANNAPOLIS CONVENTION AND SHAYS REBELLION

On the eleventh of September, 1786, the convention at Annapolis met. It was able to transact
no business because, mirabile dictu, it had no quorum.*’ The convention then dissolved, but not
before one of its members, Alexander Hamilton, penned a resolution to be sent to the Congress,
calling for a general convention to rectify the weaknesses of the Articles of Confederation. The
Congress referred the proposal to a committee of thirteen, which referred it to a committee of
three, which Congress then neglected to appoint.*® However, the apathy in Congress was soon
to be overcome by events in Massachusetts, which would provide the impetus for the reform of
the government.

In studying the reason why events occur in the manner they do, it is very easy to point to
a single event as the cause of a major happening. Even though the root causes of events are
seldom so simple that they can be reduced down to one simple factor, oftentimes it is one single
factor that has the effect of bringing about monumental change. For example, there is no one that
will say that the assassination of the Austrian archduke Franz Ferdinand would have, if it had
occurred in a historical vacuum, plunged the world into war. Yet, while rejecting this simple
explanation, it is easy to overlook the fact that it was this event that did provide the spark for

war. In a similar fashion, it is easy to dismiss the importance of "Common Sense” as a factor in
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starting the Revolutionary War; yet it was this pamphlet that moved the people to war. It is easy
to trace the events in the United States from the ratification of the Articles of Confederation to the
summer of 1787, and explain the emotions that moved the United States to alter its constitution:
the frustration of the nationalists, the obstinacy of the states, the weakness of the Congress. In the
midst of the causes, however, one even occurred that provided the spark for reform: Shays
Rebellion.

That Shays Rebellion was a phenomenon marked by a few thousand fairly well-trained
Massachusetts westerners who really had no idea of their ultimate goal is not important. What
was important was the panic it engendered throughout the nation. What the people heard, largely
through a letter from Henry Knox, the Superintendent of War of the United States, to George
Washington, was that 15,000 rebels were descending on eastern Massachusetts with a view to
confiscate and redistribute private property.*’ Apparently, nothing acted like the threat to private
property to galvanize the state legislatures to action. During the course of the rebellion (which
was easily dispersed by the Massachusetts militia®?), fully seven states*, acting even after
Congress had refused to call a constitutional convention, voted to send delegates to one regardless
of the fact it had not been legally constituted. Finally, on February 21, 1787, Congress,in its last

gasp before extinction, called for a convention to meet to revise the Articles of Confederation*

H. CONCLUSION

Thus, the government founded on the radical proposition of state supremacy at the expense
of national power was to die a quiet death, unmourned by anyone who had any nationalistic
leanings. The new government which would emerge would seek to incorporate a philosophy that
elevated national power over the independent sovereignty of the states. However, as the
anti-federalist movement would demonstrate, the radical idea of limited central power would die
hard, and the new nation would struggle in its early years as it sought to reconcile the two

theories in order to produce a vigorous central government with as little encroachment as possible
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against state or individual liberties. However, the augmented power of the federal government
would cause great concern to many political theorists; these temporarily dormant concerns, far
from being completely resolved by the Constitutional Convention of 1787, would awaken in the
mid-nineteenth century, and propel the Union towards destruction. Thus, the nation entered this
new period of hope with several fundamental problems unresolved; (chief among them was the
relationship that existed between the fedetal government, the states, and the people. In that
regard, the Constitution that emerged from the Pennsylvania State House in the fall of 1787 was
little improvement over the Articles of Confederation, in that this critical question, though more

sharply defined, was not fully addressed.*®
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CHAPTER V ENDNOTES

It is perhaps an oversimplification to state that the South was agrarian and the North was
mercantilistic, especially in the era under the Articles of Confederation. However, there is
no doubt that in the nineteenth century, the South’s major output was agricultural in
nature. That the North was mercantilistic in nature can be seen from the facts that: 1)
northern merchants were the main go-betweens in the cotton trade between the South and
Europe, receiving (it was claimed by southerners) 40 cents from every dollar obtained from
the sale of cotton, and 2) a far smaller percentage of goods were imported through southern
ports than were exported through them; therefore, the imported goods bought by
southerners were, in large measure, imported through northern middlemen. For example,
in 1851, the southern port of Mobile, Alabama exported $18 million of produce, yet
imported only $413,000 worth of goods. These characteristics of the cotton trade show that
the North was, by and large, the mercantilistic section of the country. (See Eaton, Clement,
A History of the Old South, Macmillian Publishing Company, New York, New York, 1975,
pp- 418-419). That the South was slaveholding and the North was free-labor can be seen
from the fact that by the census of 1790, the vast majority of slaves in the United States
were held in bondage in the southern states; additionally, all states in the North had, by
the turn of the nineteenth century, taken steps to outlaw slavery by court decisions,
legislative emancipation, or state constitutional provisions. (Foner, Eric, A House Divided,
W.W. Norton and Company, New York, NY, 1990, pp. 5-6.)

The estrangement between the Tidewater and Piedmont sections of a southern state was
demonstrated in North Carolina in 1771. The citizens of the Piedmont in the Tarheel state
held many grievances against the eastern members of their state: underrepresentation in the
legislature, taxation to support the established Anglican Church, and the absorption of the
best western lands by eastern speculators. An armed band of these western malcontents,
who styled themselves the "Regulators,” began to harass the officers of the courts in the
western counties of the colony. In May of 1771, the Governor of North Carolina, William
Tyron, personally led an army against the regulators. In the Battle of Alamence Courthouse,
though outnumbered two to one, the governor routed the regulators and put an end to the
movement. (See Jensen, Merrill, The Articles of Confederation, The University of Wisconsin
Press, Madison, Wisconsin, pp.25-26.) Though the Regulators were unsuccessful, their revolt
demonstrated the depth of ill will that existed between the eastern Tidewater and the
western Piedmoni. The animosity that existed between the mountain and eastern sections
of the South was demonstrated during the Civil War when the mountainous region of
Virginia, opposed to secession from the Union, seceded from the state of Virginia and was
admitted to the Union as the new state of West Virginia in 1863. Interestingly, these
southern intrasectional rivalries survived the Civil War and were carried well into the
twentieth century. In the area of legislative apportionment inequalities, it is interesting to
note that the two major cases decided by the Supreme Court originated from the South:
Baker v. Carr from Tennessee in March of 1962, and Reynolds v. Sims from Alabama in
June of 1964. In addition to these landmark decisions, unequal apportionment in five other
states had been brought to the Court’s attention; three of these states (Maryland, Virginia,
and Delaware) were below the Mason-Dixon line. While the apportionment was not based
on maintaining eastern power over the western part of the state as was the norm in colonial
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times (the dispute in the 1960s was mainly rural vs. urban areas), these cases to point to
the fact that unequal apportionment of the legislature based on maintaining existing power
blocs was not a phenomenon that died easily in the South. (See Cortner, Richard C., The
Apportionment Cases, University of Tennessee Press, Knoxville, TN, 1970, for an excellent
explanation of the underlying causes and legal resolution of the major apportionment cases
of the 1960s.)

For example, Pennsylvania in 1775 had perhaps the most stringent voting requirements in
the country the franchise was granted only to men who possessed fifty pounds of personal
property or a freehold. These restrictions had the effect of allowing only 335 of 3,452 taxable
males in the city of Philadelphia to vote. As the leaders of the Revolution in Pennsylvania
began demonstrating against "no taxation without representation,” they unwittingly gave
impetus to a movement that eventually overthrew the oligarchical state government and
replaced it with one of the most liberal state governments the colonies had ever seen.
(Jensen, Merrill, The Articles of Confederation, The University of Wisconsin Press, Madison,
Wisconsin, 1940, pp.17-19.). This was not the first time American political rhetoric was to
collide headlong with American political reality; and these collisions would, in turn,
provide an impetus for effecting a positive change in American political institutions. (A
good example of this revolutionary spirit causing a moral change of heart was the speech
of George Mason, a Virginian, against slavery in the Constitutional Convention of 1787.
Calling the slave trade "...this infernal traffic,” Mason went on to attack not only the slave
trade, but slavery itself: "Every master of slaves is born a petty tyrant. (Slaves) bring the
judgement of heaven on a country. As nations cannot be rewarded or punished in the next
world, they must be in this one. ... Providence (will) punish our national sins with naticnal
calamities ... the general government should have the power to prevent the increase of
slavery." (Madison, James, Notes of the Debates in the Federal Convention of 1787, Ohio
University Press, Columbus, Ohio, 1966. See debates for August 22, 1787). This speech
shows how the ideas of equality fostered by the Revolution could affect even a
slave-owning southemer. -

Merrill, chapter two, The Internal Revolution, pp.16-53, gives a summary of the inequities of
representation experienced by the colonists in the years prior to the Revolution.

The two major “compromises” of the Convention settled two major disputes. The
“"three-fifths” compromise settled the issue of counting slaves for taxation and
representation; the "great compromise” settled the dispute about the basis for representation
in the federal Congress: the House of Representatives was to be apportioned on the basis
of population, while the Senate was to consist of two members from each state. See
Madison’s Notes for the contentiousness of the debates on these subjects, and the threatened
withdrawal from the convention by state delegations over their resolution.

There has been an interesting evolution in the interpretation of the "crisis” in the American
political scene during the government under the Confederation. That is, was the period
from 1781-1787 really a crisis for America, precipitating the Constitution? Or was the “crisis”
merely contrived for the purposes of creating a stronger nation government to check the
states? The accepted wisdom in the nineteenth century was that the founding fathers were
sacrosanct; the Constitution was seen as divinely inspired; to even a man such as George
Washington, a man hardly given to flights of religious fancy, the drafting and ratification
of the Constitution "...seemed little short of a miracle ... " (Bowen, Catherine, Miracle at
Philadelphia, Little, Brown and Company, New York, NY, 1966. The quote from Washington
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appears on the inside front cover of the book.). Historians writing about the period
contributed to the "divine inspiration” theory; George Bancroft and John Fiske believed the
document inspired by the scriptures and one of the most remarkable achievements of man.
The title of Fisk’s book, The Critical Period of American History, leaves no doubt as to the
author’s feelings that the Constitution, divinely inspired, arrived on the scene just in time
to prevent a major national catastrophe. Thus, the theory of the Constitution as deus ex
machina in the was well-entrenched by the beginning of the twentieth century. In his
landmark book, An Economic Interpretation of the Constitution, published in 1913, Charles
Beard proposed the heretical notion that the canonized framers were, in actuality, not
divinely led demigods but grasping, greedy politicians: "...men whose property interests
were directly at stake... " in the formation of a strong national government. (This evolution
of thought about the Constitution comes from McDonald, Forrest, E Pluribus Unum, Liberty
Press, Indianapolis, IN, 1979, pp. 17-27. The tendency of the political generation to venerate
the founders is covered well in Forgie, George B., Patricide in the House Divided, W.W.
Norton and Company, 1979.). As usually is the case in historical disputes about the
motivations of a large legislative body, the exaggerated extremes of motivation assigned
to the group in Philadeiphia in 1787 as a whole, in actuality, probably applied to a distinct
minority; the motivations of the vast majority probably fell somewhere in the middle. Thus,
historians today lean somewhat towards the more traditional interpretation, with the
important qualifier that the delegates to the Convention were indeed politicians, and as
such were not above looking out for their own self interests. Two modern books about the
subject, Forrest McDonald’s E Pluribus Unum and Catherine Bowen'’s Miracle at Philadelphia,
show this more balanced approach. Though Bowen’s book at times leans more heavily
towards the traditional approach (see the word ['miraclell in the title) and McDonald seems
to delight in debunking the myth of the founders as demigods by revealing their
all-too-human weaknesses, both books present the contemporary interpretation described
above.

Thus, calling the period from 1781-1787 a “crisis” has been in favor, has fallen out of
favor, and now seems to be back in favor again. That it was a crisis for the conservative
nationalists who yearned for a strong national government is not debatable; whether the
government under the Articles of Confederation had led the nation into a legitimate crisi<
is.

The other members of the committee were Josiah Bartlett (New Hampshire); Samuel Adams
(Massachusetts); Stephen Hopkins (Rhode Island); Roger Sherman (Connecticut); Robert
Livingston (New York); Francis Hopkinson (New Jersey); Thomas McKean (Delaware);
Thomas Stone (Maryland); Thomas Nelson (Virginia); Joseph Hewes (North Carolina);
Edward Rutledge (South Carolina); and Button Gwinnet (Georgia). (Jensen, appendix 1,
p-1). Interestingly, Dickenson, the major player in the committee, was not a radical; he was
a conservative who had originally opposed the Declaration of Independence. In his
autobiography, Thomas Jefferson recorded that when he presented the first draft of the
Declaration to the Congress: "...It was too strong for Mr. Dickenson. He still retained the
hope of reconciliation with the mother country and was unwilling it should be lessened by
offensive statements.” Furthermore, Jefferson recorded that Dickenson was the one chosen
by Congiess to draft a petition to the king in the hope of forestalling the move towards
independence. (Jefferson Autobiography, op. cit., p.13).

Article 1, Dickenson Draft of the Articles of Confederation, located in Jensen, Appendix 1.

Ibid., appendix 1.
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10.

11.

12.

Ibid., appendix 1.

The distinction between "radical” and "conservative” as those terns are applied to American
politicians in the post Revolutionary war era is covered in depth in McDonald, Forrest, E
Pluribus Unum, op. cit., chapter 1. Basically, the origins of the two groups stem from the
period immediately prior to the Revolutionary War; the radicals believed that the war
should be undertaken immediately, before the process of creating an American national
government was complete; the conservatives believed it would be simply inviting disaster
to take such a precipitous step prior to the formation of a central government. After the
war, the division between the groups remained, with the conservatives still calling for a
national government, and the radicals proposing a federal government with few major
powers over the states. Fundamentally, it was a debate over the locus of sovereignty in the
nation; the radicals felt more secure with a decentralized sovereignty, spread evenly over
the thirteen separate state governments. The conservatives, however, still retained their
hope for a strong central government. Interestingly, this conservative/radical split cut
across sectional lines in the 1780s; each group had its northern and southem wing.
McDonald, in addition to describing the political philosophy of the two groups, provides
interesting insights into the moral foundations of the two groups. The radicals were the
children of the enlightenment, wedded to the concept of reason at the expense of religious
sentimentality. The nationalists, on the other hand, were suspicious of reason and
absolutely convinced that men were rulec by avarice and passion. Thus, Alexander
Hamilton, a nationalist, writing of the "reason” that every radical held so dear, could
casually dismiss it as "a great source of error.” (McDonald, p.34) John Dickenson, whose
committee prepared the first draft of the Articles, was a conservative; thus, the concept
alluded to, that the states were not the ultimate guardians of liberty, is here characterized
as a conservative one.

As it turned out, this concept of the "general welfare” being the responsibility of the federal
Congress, and thus enlarging the power of the central government, was to come to haunt
the radicals under the government of the Constitution of 1787. In February of 1791, the
Congress passed and sent to President Washington a bill calling for the chartering of as
National Bank. Washington asked Thomas Jefferson, a radical; and Alexander Hamilton,
a nationalist; for their opinions as to its constitutionality. Their expositions are as clear a
picture as one can get over this central authority question: what exactly is the nature of the
federal government under the Constitution? Jefferson advanced the classic radical
argument: the Congress is given the power "To lay and collect taxes ... to ... provide for the
general welfare of the United States... " (U.S. Constitution, article I, section 8). jefferson
argued that this clause be read literally: "(Congress is) not to do anything (it) pleases to
provide for the general welfare, but only to lay taxes.” Since "laying taxes" was not
equivalent to chartering a bank, the bank must, therefore, be unconstitutional. Jefferson saw
a dangerous precedent in such a broad interpretation of the general welfare clause.
Washington’s Secretary of the Treasury, Alexander Hamilton, a strong nationalist, argued
for a broad reading of the powers granted the Congress. He wrote: "...every power vested
in a government is in its nature sovereign and includes ... a right to employ all means
requisite and ... applicable to the attainment of the ends of such power; and which are not
precluded by restrictions ... specified in the constitution.” Note the differences in the
approach of the radical and the nationalist. The radical (Jefferson) quoted the clause of the
Constitution to which he was referring, and <ought, by a literal reading of the clause, to
prove that the Congress was not granted the power which it was claiming. The nationalist
(Hamilton) did not even refer to the specific clause in question, but instead elaborated on

82




13.

14.

15.

16.

17.

18.

19.

20.

21

the meaning of the sovereign power of the government, claiming the powers granted to the
Congress in Article I section 8 are not all-inclusive; they are merely guides to action. The
only restraint upon Congress is not to be found among the enumerated powers, but among
the powers expressly denied to the Congress; that is, Congress is forbidden to exert
sovereignty in only those area in which the Constitution expressly forbids it. This
nationalist interpretation became all the more important to the radicals when Washington
accepted it and signed the Bank Bill into law. The seriousness with which the radicals took
this trend towards the expansion of the powers of the federal government can be seen from
the fact that the radicals took to calling Jefferson’s election to the presidency in 1800 as the
"revolution of 1800.” (Quotes from Jefferson and Hamilton are from Cunningham, Noble,
In Pursuit of Reason, The Life of Thomas Jefferson, op.cit., pp.166-167).

This question was raised by the Congress; the editor of the Congressional journal for this
period had remarked in the margin next to this clause: "Should not the ... article provide
for a toleration ... (of laws) hereafter to be made?” (Jensen, op. cit., appendix 1).

The possibility that individual states would form alliances, either economic or military, with
foreign powers seems to have been a fear that ran deeply through the convictions of the
majority of Americans, both radical and conservative. That it bothered the radicals is shown
by the fact that this prohibition on the states in carrying out any type of foreign policy
survived the Dickenson draft and appeared almost unchanged in the final, more radical
form in which the Articles eventually passed the Congress. (Articles of Confederation, article
6.). That it bothered the conservatives can be seen from the fact that this prohibition was
carried over to the Constitution of 1787 (U.S. Constitution, article 1, section 10); also, in
Federalist Paper number 7, Alexander Hamilton, a leading conservative, pointed out how easy
the process would be, absent a strong central government, for the various states to find
reasons to wage war against each other; in Federalist Paper number 13, he predicted that
without the unifying force of a national government, the states would splinter into three
or four confederacies, each hostile to the others’ interests. The likelihood that these
antagonistic blocs would ally with the British (who still maintained a formidable presence
in America even after the Treaty of Paris in 1783) was strong. Thus, the desire to keep the
foreign relations of the United States out of the hands of the states themselves seems to be
a common characteristic shared by conservatives and radicals alike.

Dickenson draft of the Articles of Confederation, article 4.
Ibid., article 5.

Ibid., article 8.

U.S. Constitution, article 1, section 10.

Dickenson draft of the Articles of Confederation, article 11.
Ibid., article 16.

Ibid., article 16.
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The other two main issues in question were 1) the issue of western land claims by the
various states, and 2) the basis for taxation; i.e., were taxes to be apportioned on the basis
of population or on the basis of the value of the land in each respective state.

Thomas Jefferson exemplified this glorification of reason; a biographer of Jefferson wrote;
"...the most helpful key to understanding Jefferson (is) in his commitment to the application
of reason to society." (Cunningham, Noble, In Pursuit of Reason, op. cit.).

Madison, James, Notes, op.cit., p.447.

McDonald, Forrest, E Pluribus Unum, Op. cit., pp.25-40, is the source for the discussion in
the text regarding the split between conservatives and radicals. This section also contains
further illuminating discussions on the vast differences in political philosophies between
the radical and conservative factions of early American politics.

Articles of Confederation, article two.

See Thomas Jefferson’s Autobiography, op. cit, pp.58-64, on the embarrassment of the
members caused by the Congress’ inability to muster a quorum to debate important
national matters.

Ibid., p.60.

Ibid., pp.56-62.

McDonald, E Pluribus Unum, p. 228.

Ibid., p. 230.

Articles of Confederation, article 9.

Articles of Confederation, article 6.

Articles of Confederation, article 6..

McDonald, E Pluribus Unum, p. 237.

The Articles of Confederation required nine states to be present in Congress before the
following actions could be taken: "..engage in a war, grant letters of marque and reprisal
in times of peace, enter into any treaties or alliances, coin money and regulate the value
thereof, ascertain the sums and expenses necessary for the welfare and defense of the
United States, or any of them; or emit bills or borrow money on the credit of the United
States, or appropriate money, or agree upon the number of vessels of war to be built or
purchased, or the number of land or sea forces to be raised, or appoint a commander in
chief of the army or navy ... " (Articles of Confederation, article 9.)

McDonald, E Pluribus Unum, p. 237.

Ibid., pp. 238-247.
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McDonald advances the theory, in E Pluribus Unum on p. 247, that the lack of a quorum
was purposefully generated by the conservative faction to point out further the weakness
of the national government, and to give the conservatives an excuse for calling a
Constitutional Convention to attack the weaknesses of the Confederacy.

Ibid., p. 247.
Ibid., pp. 250-251.
Ibid., pp. 255-256.

The seven states mentioned, in chronological order of their legislature’s resolutions for the
Constitutional Convention were: Virginia, New Jersey, Pennsylvania, North Carolina, New
Hampshire, Delaware, and Georgia. After these seven acted, and after Shays’ rebellion was
successfully put down by the governor of Massachusetts, the New York legislature elected
delegates to the Convention, making the fear generated by Shays’ rebellion directly or
indirectly responsible for the attendance of eight states at the Constitutional Convention.
Ironically, two days prior to electing delegates to the Convention, the legislature had
rejected the import tax amendment to the Articles of Confederation, thereby depriving the
Congress of the one revenue amendment that still had a chance at passage. (See page 10
of the text for a review of the three revenue amendments that were pending before the state
legislatures during this term of Congress.) (Source: McDonald, E Pluribus Unum, pp.
252-256.)

Ivid., p. 256.

One attempt at this definition was the "Supremacy Clause” of article 6: "This Constitution,
and the laws of the United States which shall be made in pursuance thereof; and all treaties
made, or which shall be made, under the authority of the United States, shall be the
supreme lair of the land; and the judges in every state shall be bound thereby, any Thing
in the Constitution or the laws of any state to the contrary notwithstanding.” (U.S.
Constitution, article 6). However, the progress of this idea through the convention, the
questions concerning the operation of this clause purposefully left unanswered, and the
subsequent interpretation of this clause by the state judiciaries under the new Constitution
all show that even this seemingly clear assertion could be ambiguous. The next chapter will
cover this process in detail. Therefore, even though an attempt was made to strengthen the
federal government at the Convention of 1787, and that attempt was undoubtedly
successful, there still existed at the end of that convention a serious question of the ultimate
sovereignty of the federal government vis-a-tis the states. That ultimate question, given fatal
importance by the sectional split that the nation suffered in the fateful decade of the 1850s,
ultimately would be decided by civil war.
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VI. THE SUPREMACY CLAUSE IN THE CONSTITUTIONAL CONVENTION
A. INTROI?L‘JCTION

The United States Constitution seems to speak unequivocally about the question of federal
versus state sovereignty: "This Constiwtion, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be made, under the authority
of the United States, shall be the supreme Law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or the Laws of any State to the Contrary
notwithstanding." This chapter will trace the development of this clause as it progressed through
the Constitutional Convention; and in the process of that progression, and in the process of the
implementation of this concept by the new government, it will become clear that even a seemingly
straightforward concept of the federal-state sovereignty question would become obfuscated in the

political battles between the proponents and opponerts of a strong, centralized federal power.

B. THE RANDOLPH PLAN

On May 29, 1787, in the Federal Constitutional Convention meeting in Philadelphia,
Edmund Randolph of Virginia rose to address the delegates concerning the inadequacies of the
present federal government which was operating under the Articles of Confederation. His speech
contained four main objectives; viz., a) To inquire into the properties that a federal system of
government should possess; b) to inquire into the defects of the present confederation; ¢) to
inquire into the danger of the present situation in which America found itself; ‘and d) to propose
a remedy. Concerning the first inquiry, Randolph stated that there were five characteristics that
a federal government must meet: "..to secure against foreign invasion, to secure against

dissentions between members of the Union or seditions in particular states, 40 procure to the
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several states various blessings of which an isolated situation was incapable, to be able to defend
itself against encroachment, and to be paramount to the state constitutions."

Randolph’s assertions of the characteristics of a federal government are remarkable in that
four of the five characteristics deal with the relationship of the national government to the
individual state governments; in only the first of these characteristics, to protect itself from,
foreign invasion, did Randolph see the main threat to the sovereignty of the nation’s government
coming from without; in all the other cases mentioned, the threats to the government’s stability
come from within, from either rebellious citizens (seditions in particular states) or from
recalcitrant, jealous state governments (to defend itself against encroachments). Furthermore,
Randolph clearly saw that the threat 1o the general welfare of the people, not just the functioning
of the government, came from the various state legislatures. These sentiments combined to
produce the fifth characteristic: that the federal Constitution be the supreme law throughout the
several states.

Randolph then turned his attention to the defects of the government under the
Confederation: "...the Confederacy produced no security against foreign invasion ... that the
federal government could not check the quarrels between states ... that the federal government
could not defend itself against the encroachments from the states ... that (the federal government)
was not even paramount to the state constitutions ... "; again, in this section, Randolph returned
to the theme of the weakness of the federal government in the face of state sovereignty.

Finally, having then reviewed the danger of the situation in which the United States found
itself*, Randolph then proceeded to propose his blueprint for the efficient, effective functioning
of the federal government. It is to these resolutions in general, and the sixth resolution in
particular, that one can trace the birth of the supremacy clause as it finally appeared in article six
of the new Constitution.

These resolutions introduced by Randolph are interesting in that they illustrate just how

far the members of the convention were willing t. go in the revision of the Articles of

87




Confederation; even though the ideas seem routine today, it must be remembered that it was only
ten years prior to this convention that the Congress had totally réjected the Articles drafted by
John Dickenson that could have in any way been construed to infringe on the ultimate sovereignty
of the state governments. Randolph started out his resolutions with the statement that the Articles
of Confederation had failed in their purpose: "Resolved that the Articles of Confederation ought
to be so corrected and enlarged to accomplish the objects proposed by their institution ..." The
legislature described in the next five articles is not referred to as a "federal” body, but as a
“national legislature.” The seventh article calls for a "national executive” to be instituted’;
Resolutions eight and nine deal with the setting up of a "national judiciary,” the members of
which were to form a "council of revision” to examine every act of both the national and state
legislatures as a check on that act’s constitutionality. Resolution thirteen proposed that the
Constitution be amended from time to time if needed by a process which bypassed the national
legislature, and resolution fourteen proposed that all state executive, legislative, and judiciai
officers be required to take an oath to support the "articles of Union"; i.e., to acknowledge the
supremacy of the national government over the governments of the several states.® As important
as these articles were to the question of state-national supremacy, it was the sixth resolution that
struck the most telling blow for the nationalistic forces.

"Resolved, that each branch ought to posses the right of originating Acts; that the national
legislature ought to be empowered to enjoy the legislative rights vested in Congress by the
Confederation and moreover to legislate in all cases to which the separate states are incompetent,
or in which the harmony of the United States may be interrupted by the exercise of individual
legislation; to negative all laws passed by the several states contravening in the opinion of the
national legislature the Articles of Union; and to call forth the force of the Union against any
member of the Union failing to fulfill its duty under the Articles thereof.” This is the sixth
resolution introduced into the Convention by Randolph. If the other articles indicated a break with

the radical philosophy embodied in the government under the Articles of Confederation, this
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resolution, if enacted, would completely transform the federal system of government under which
the United States had been operating since it declared independence in 1776. The other resolutions
dealt with the fact that a new national government was to be constituted and that it would have
certain powers. The sixth resolution spoke directly to the fact that this new government, and the
sovereign powers it claimed, would clash directly with the sovereign powers now exercised by
the respective states. It clearly stated that when that clash of sovereignties occurred, it would be
the national government that would reign supreme. Compare the language of this resolution to
that of the Articles of Confederation: "Each state retains its sovereignty, freedom, and
independence, and every power, jurisdiction, and right, which is not by this confederation
expressly delegated to the United States, in Congress assembled.” Under the Articles of
Confederation, it was the federal Congress which was restricted by the expressly delegated
powers; the "elasticity” of the government was claimed by the states. Under Randolph’s plan, this
design was completely reversed. The national legislature would be granted two very important
powers; these powers would ensure that the national government would exercise the supreme
jurisdiction in a case of a dispute with a state: a) the national legislature was expressly granted
veto power over the acts of the state legislatures which were unconstitutional, and b) it was the
power of the national legislature, not the states, to determine the unconstitutionality of any state
legislature’s act. Finally, the national government would be given the power not only to decide
constitutionality of state laws and to negative those which did not pass its muster, but also to
enforce its decision by the "force of the Union.” Thus, as these resolutions show, the Convention
was ready to attack the question of a weak central government almost immediately, and the
resolution proposed to deal with that weakness was a complete repudiation of the radical ideas

of government on which the Articles had been founded.
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C. RANDOLPH’S RESOLUTIONS IN THE COMMITTEE OF THE WHOLE HOUSE

The Convention then formed itself into the Committee of the Whole House and proceeded
to debate the Randolph resolutions, clause by clause. On May 31, 1787, the Committee took up
the question of the sixth resolution. Surprisingly, given its extremely conservative language, this
resolution occasioned no strong debate. The Committee unanimously adopted the provisions of
the resolution which called for giving both Houses of the national legislature the right to originate
bills and which gave the existing powers of the Articles’ Congress to the national legislature. On
the question of granting the power to the national legislature to legislate in areas of state
“incompetence,” the vagueness of that statement led to some question. John Rutledge of South
Carolina, in raising this question, stated that the specific powers envisioned by this term would
have to be specifically enumerated before delegates could make up their minds on how to vote
for this resolution. Pierce Butler, also of South Carolina, objected to this clause of the resolution
in that it went too far in taking power from the states; James Madison of Virginia also spoke on
this clause; he stated that he had originally entered the convention with the sentiment that the
powers of Congress should be specifically enumerated; yet he now was beginning to doubt the
practicality of such an enumeration. The formation of a government that could provide for the
“safety, liberty, and happiness of the community” was the goal of the convention; and he "...would
shrink from nothing which should be found essential to such a form of government .."
Interestingly, the only delegates who spoke on this issue were southerners. The Committee then
passed the clause in question, nine states voting in the affirmative, with Connecticut divided
(Roger Sherman voting "no”; Oliver Ellsworth voting "aye”). Then, Benjamin Franklin proposed
to add the clause “or any treaties subsisting under the authority of the Union" after "contravening
... the articles of the Union"; the clauses giving the national Congress the power to negative state
laws then passed unanimously. On the question of the clause giving the Congress the power to
use force to enforce its laws, the Committee voted unanimously to postpone the vote after

Madison rose and spoke against it. Thus, when the resolutions were reported out of the
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Committee of the Whole House on June 13, 1787, the sixth resolution was slightly changed, with
Franklin’s clause having been added and the last clause referring to the use of force by Congress
against the states having been dropped.’ The next day, June 14, William Paterson of New Jersey
rose and moved that the Convention adjourn for the day so that the delegates might study the
plan; he also indicated that he would then submit a plan "..purely federal, and
contradistinguished from the reported plan.""° This plan, called the "Paterson plan” or the “small
state plan,” was to present a serious challenge to the notion of federal supremacy called for by the

sixth resolution of the Randolph plan.

D. THE PATERSON PLAN’S CHALLENGE TO THE RANDOLPH PLAN

The Paterson plan is often pictured as the "small state” response to the Virginia plan
regarding the construction of the legislative branch of the government; it is true that, where the
Virginia plan called for a bold restructuring of the federal legislature in resolutions two (which
called for a bicameral legislature), three and four (dealing with the mode of election to each
House), five (dealing with the subject of which House could originate certain types of Acts), seven
(the basis of representation in the lower House), and eight (the basis of representation in the
upper House), the Paterson plan called for a unicameral legislature with each state having an
equal vote in the Congress. The first resolution laid out the limited scope of the Paterson plan:
"Resolved, that the Articles of Confederation ought to be so revised, corrected, and enlarged, as
to render the federal Constitution adequate to the exigencies of government and the preservation
of the Union.”* In other words, the Paterson plan would leave the structure and form of the
legislature unchanged, while granting Congress certain expanded powers. Therefore, it is not
inaccurate to describe the differences between the Randolph plan and the Paterson plan as
differences in the composition and structure of Congress.

Yet, that description does not convey the true depth to which these two plans deviated from

one another. The ultimate difference between the two plans revolved around the question of
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federal versus state sovereignty. For while the sixth resolution of the Virginia Plan as reported
from the Committee of the Whole House on the thirteenth of June claimed the ultimate
sovereignty for the federal government, the Paterson Plan hedged: "Resolved, that all acts of the
United States in Congress assembled, made by virtue and in pursuance of the powers hereby and
in the Articles-of Confederation vested in them, and all treaties made and ratified under the
authority of the United States shall be the supreme law of the respective states so far forth as
those acts or treaties shall relate to the said states or their citizens ... "* The differences between
this plan and the Virginia Plan are subtle, yet important. Whereas the Randolph, Plan speaks of
a "national legislature,” the Paterson Plan speaks of "the United States in Congress assembled.”
The "national legislature” would be a national body, separate from the states; therefore, the
members of the national legislatures would comprise a body separate from, and superior to, the
several states. In Paterson’s concept, the federal Congress is not a body separate from the states;
it is, indeed, the states which comprise the Congress; in other words, the legislators under this
concept would act merely as the agents of the states. Where the Virginia Plan gave the national
legislature a veto on state legislation, the Paterson plan had no such provision; it stated instead
that the lairs passed by the federal Congress would be conditionally binding on the several states.
Two things are interesting here: 1) by using the language "the supreme law of the respective
states,” Paterson was making it clear that the federal Congress under this scheme of government
acted only upon the states, not directly upon the people. In this way, the government was truly
federal, not national, in that it could not act without going through its agent, the several state
legislatures; 2) by indicating that federal law would be supreme to state law only in those cases
where the law related to the states, and by being silent on who was to determine when such a law
was applicable to the states, this plan obviously leave this determining process to the several
states themselves. This can be inferred from the fact that Paterson wanted only a revision of the
Articles of Confederation; in no resolution of his plan did he call for an overhaul of the second

Article of Confederation which granted supreme sovereignty to the states; therefore, he must have
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anticipated that this power to determine if a federal law was applicable to the states would fall
to the states themselves. This provision, therefore, would have eviscerated the national supremacy
concept of the Virginia Plan, reducing it to meaninglessness.

The fact that the difference between the Virginia and New Jersey plans was not merely a
disagreement over the construction of the legislative branch can be gleaned from the character of
the debate over the two plans. John Lansing of New York, a delegate who eventually would leave
the Convention in protest against the form the new government was beginning to take, was the
first delegate to take the floor in this debate:

"...(these plans) involve principles directly in contrast; that of Mr. Paterson says he retains
the sovereignty of the respective states; that of Mr. Randolph destroys it. The latter requires
a negative on all the laws of the particular states; the former, only certain general powers
for the general good. The plan of Mr. Randolph ... absorbs all power except what may be
exercised in the little local matters of the States which are not objects worthy of the
supreme cognizance.”

Lansing stated that he had two major objections to the Virginia Plan: "(First), the want of
power in the Convention to discuss and propose it; (secondly), the improbability of the (Virginia
Plan) being adopted..."'* Peterson, the next speaker, unsurprisingly speaking in favor of his own
plan, voiced similar objections to the Virginia Plan:

I prefer (my plan) because it accords with the powers of the convention and the sentiments
of the people ... If the Confederacy is radically wrong, let us return to our States, and obtain
larger powers, not assume them of ourselves. [ came here not to speak my own sentiments,
but the sentiments of those who sent me. Our object is not such a government as may be
best in itself, but such a one as our constituents have authorized us to prepare ...

Paterson then read the fifth and thirteenth article of the Confederation (the ones giving each
state one vote and requiring unanimous consent of the states for any amendment, respectively),
and then he observed: "What is unanimously done must be unanimously undone."*

The argument for the Paterson Plan was characteristic of the many arguments that the
anti-federalists were to muster against the ratification of the Constitution when it was finally

reported out of the Convention; the argument was legalistic and narrow, focusing in on the

imagined dangers of a national plan rather than pointing to any good that may come from a more
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federal, less national system. Paterson’s argument fluctuated between matters of principle (state
sovereignty in a federal system) and matters of inconsequential trivia. For example, at the end of
his speech, he complained that the plan proposed by Randolph would result in a national
Congress of 270 members:

...(who will be) coming at least once a year from the most distant ... parts of the republic.

In the present ... state of our finances, can so expensive a system be seriously though of?

By enlarging the powers of Congress, the greatest of this expense will be saved ...'*
It is truly remarkable that in the debate over the nature of the national government, the man who
proposed the plan for limited government would actually make such a trivial argument. In
Paterson’s speech, he listed no reasons how the government under his plan would govern more
effectively or efficiently. He merely stated that the principle of state sovereignty was fundamental
one; regardless of the consequences to the nation government, it was a principle that could not
be abandoned. This principle would have carried the day in 1781; after the experience of the
decade of the 1780s, a more persuasive argument was needed. As it turned out, the proponents

of Paterson’s plan offered two main objections: 1) any modification of the Confederation by the

Convention would be extra-legal and therefore void; and 2) the people themselves would never

sanction a national government.
After Paterson finished, James Wilson of Pennsylvania rose to speak. A native of Scotland
and a signer of the Declaration of Independence, Wilson was a strong nationalist. Whether his
nationalism was a product of sincere conviction or of his deep speculation in western land claims
is a question to which the answer will never be forthcoming. At any rate, Wilson was the first
nationalist to answer the objections of Paterson to the Virginia plan. He first moved to answer the
question concerning the power of the Convention to alter the Confederation: "With regard to the
power of the Convention, I perceive (the delegates) as authorized to conclude nothing, but to
propose anything."” He then moved against Paterson’s second argument: viz., the people would .

never support national government. He stated that it was impossible to accurately gage the
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sentiments of the people. Accusing the proponents of the Paterson Plan of substituting their
judgements for the judgement of the people, Wilson asked:
Why should a national government be unpopular? Has it less dignity? ... Will a citizen of
Delaware be degraded by becoming a citizen of the United States? Where do the people
look at the present (time) for relief from, the evils of which they complain? Is it from an
internal reform of their (state) government? No, sir. It is from the national councils that
relief is expected.'®

When Wilson was finished, the last speaker of the day, Edmund Randolph of Virginia, rose
to speak. In answering Paterson’s first objection, he spoke more bluntly than Wilson: "When the
salvation of the republic is at stake, it would be treason... not to propose what (remedy) we found
necessary ... A national government alone, properly constituted, will answer the purpose ... the
present is the last moment for establishing one ..."”" In answering Paterson’s second objection, he
painted a grim picture of the consequences of allowing such a limited federal government as the
one proposed by Paterson to exist any longer: "(The plan proposed by Paterson) attains the end
of general government by coercion ... it is impractical, expensive, and cruel ... we must resort,
therefore, to ... national legislation over individuals ... (or) the people will yield to despair.”” In
other words, Randolph was saying that regardless of the peoples’ proclivity for accepting a
national government at the time, if one was not immediately instituted, they would fast lose faith
in the existing arrangement of government. He stated further: "...notwithstanding what has been
said to the contrary, (my) own experience has satisfied me that a rooted distrust of Congress
pretty generally prevail(s)."””" On that pessimistic note, Randolph concluded his speech, and the
Convention adjourned for the day.

Thus, the debate following the introduction of the two competing forms of government
proposed by Edmund Randolph and William Paterson shows that the main question that emerged
in the discussion of these two plans was a question more fundamental than a mere disagreement
over the constitution of the federal Congress; rather, it was a question concerning the very nature

of the government which the United States should have. The subtle yet profound rewording of

what was later to emerge as the federal supremacy clause underscores this fundamental dilemma:
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which was to be supreme, the national government or the various legislatures of the several
states? As the supremacy clause proceeded through debate in the Convention, the hand of the
nationalists was to be strengthened considerably. Yet this was a quantum leap in govemment for
these delegates to make, and they did not make it without more serious reflection on what form
of government would best serve the needs of the nation. As the Convention adjourned on
Saturday, the 16th of June, another delegate was ready to propose another plan of government.
As the 16th was a Saturday, the delegates would have to wait for Monday to hear this new plan,

proposed by a delegate from New York, Alexander Hamilton.

E.  ALEXANDER HAMILTON AND HIS PLAN OF GOVERNMENT
Throughout his public career, Hamilton would prove himself to be a strong nationalist; his

opinion as Secretary of the Treasury on the constitutionality of a national bank for the United
States would forever stamp him as a "loose constructionist”; one for whom the blueprint of the
Constitution constituted mere guidelines for actions, not constraints on national power. This was
a man who, in writing the Federalist Papers, would castigate the government under the Articles
for weakness, and who would argue for "energy in the executive."* However, the most convincing
evidence of the depth of Hamilton’s nationalistic leanings comes from his speech before the
Constitutional Convention on June 18, 1787. In proposing his plan of Government, Hamilton first
attacked the legalistic theory that the Convention lacked the legitimate authority to change the
Articles of Confederation:

...we owe it to our country to do on this emergency what ever we should deem essential

to its happiness. The states sent us here to provide for the exigencies of the Union. To rely

on and propose any plan not adequate to these exigencies merely because it was not clearly

within our powers would be to sacrifice the means to the end.”
He then moved to examine the two plans that had been put forward ("...there are essential defects

in both?"), and to put forth for consideration the principles he felt were necessary for the support

of a government. More importantly, he described these principles in terms of their impracticability
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when employed by a national government in the face of state governments which retained in large
measure degrees of sovereignty which put them at odds with the national power. Hamilton
determined the first principle to be an active and constant interest among the people in
supporting it. In terms of this first principle, he stated that the principle of state sovereignty was
diametrically opposed to the concept of a national government: "“This principle does not exist in
the states in favor of the federal government ... (the states) constantly pursue internal interests
adverse to those of the whole. They have their particular debts (and) their particular plans of
finance ... All these ... invariably prevail over the requisitions and plans of Congress."”” The
second principle necessary for the support of a government was the love of power. Again, this
principle worked against a national system where the states retained a portion of their
sovereignty: "The states have constantly shown a disposition rather to regain the powers delegated
by them than to part with more, or to give effect with what they have parted with."* The third
principle of government was the habitual attachment of the people to it. Again, a national
government could not command this attachment in a system in which the states retained their

sovereignty:
The whole force of this tie is on the side of the state government. Its sovereignty is
immediately before the eyes of the people. Its protection is immediately enjoyed by them.
From its hand, distributive justice and all those acts which familiarize and endear a
government to a people are dispensed to them.”
The fourth principle was the power of coercion by laws or force of arms. The federal Congress
had used the coercion of laws only infrequently on the states; the use of the force of arms
exercised collectively upon a state by the Union was impossible; it would lead to Civil War.
Therefore, the coercive power of a national government in a system which placed a premium on
state sovereignty was impractical and counterproductive. If armed intervention was attempted:
"Foreign powers would not be idle spectators. They will interpose, the confusion will increase, and

a dissolution of the Union will ensue.”® The fifth and last principle of government was

"influence”; not bribery or extortion, but "..the dispensation of those regular horrors and
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emoluments which produce an attachment to the government.” Again, the nation government was
working at a disadvantage vis-a-vis the states when the state retained important elements of their
sovereignty: “Almost all of the weight of (this influence) is on the side of the states, and must
continue as long-as the states continue to exist."”* The net result of the system under the Articles,
in which a theory of dual federal-state sovereignty existed, was that "..all the passions ... of
avarice, ambition, interest which govern most individuals and all public bodies fall into the
current of the sta;es, and do not flow in the stream of the general government. The former
therefore will generaily be an overmatch for the general government and render any confederacy
in its very nature precarious.”

Having stated the reasons why the dual existence of state and national sovereignties was
impossible, Hamilton then moved on to the radical idea of his plan: abolish the states altogether.
"If (the state governments) were extinguished, ... great economy might be obtained by substituting
a general government ... (states) are not necessary for any of the great purposes of commerce,
revenue, (;r agriculture ... subordinate authorities (will) be necessary ... but cur bono the vast and
expensive apparatus now appertaining to the states?"" In addition to his distrust of the states and
his desire that they be eliminated, Hamilton moved to a new subject: viz., the nature of the new
national government that was to be created as a replacement for the various state governments.
In this passage, two themes stand out: 1) a deep respect for the British system of government, and
2) a profound distrust of democracy. Hamilton began by noting that most of the members of the
convention had witnessed the result of the excesses of democracy during the tenure of the
Confederation Congress ("...The members most tenacious of republicanism were as loud as any
in declaiming the vices of democracy ..."), and that further abuses of this system would lead the
people to accept a less democratic form ("The progress of the public mind (leads me) to anticipate
the time when others as well as myself would join in the praise bestowed ... on the British

Constitution ... it is the only government in the world which unites pubht strength with
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individual security ... " His praise of the House of Lords reveals Hamilton’s fear of temporary
popular passion: "Their House of Lords is a most noble institution. Having nothing to hope for
by a change, and a sufficient interest by means of their property in being faithful to the national
interest, they form a permanent barrier against every pernicious innovation ... no temporary
Senate will have firmness enough to answer the purpose ... seven years (is not) a sufficient period
to give the Senate an adequate firmness ... considering the amazing violence and turbulence of
the democratic spirit ... popular passions ... spread like wildfire and become irresistible. ™" Having
dealt with the legislative shortcomings of the two proposed plans, Hamilton then turned to the
question of the executive. Though both plans lying on the table before the convention called for
the adoption of a single executive chosen by the Congress for a specified term, this was not
sufficient for the government envisioned by Hamilton: "As to the executive, it seems to be
admitted that no good one could be established on republicax principles ... the English model was
the only good one on this subject ... let the executive ... be for life.”* Having dealt with the
shortcomings of the Randolph and Paterson plans in terms of their relationship to his principles
of government, Hamilton then turned to the explanation of his own plan.

Not surprisingly, given his feelings on the theory of state sovereignty, the supremacy clause
that emerged in Hamilton’s plan went far beyond that proposed by either Randolph or Paterson.
The tenth article of Hamilton’s plan stated: "All laws of the particular states contrary to the
Constitution or the laws of the United States to be utterly void; and the better to prevent such
laws being passed, the governor or president of each state shall be appointed by the general
government and shall have a negative upon the laws about to be passed in the state of which he
is the g. vernor or president.” Even though Hamilton did not go so far as to abolish the states
as individual political identities as he threatened to do in his speech on the floor of the
Convention, his placing their legislatures under a federally appointed governor with veto power
effectively nullified any claim to a separate sovereignty that a state might make. It seems like

Hamilton’s plan, with its destruction of the states as sovereign entities, went too far to be taken
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seriously; the Convention adjourned after he proposed it, and the journal of Madison for the next
day records no debate on its proposals. Without even a mention of Hamilton’s plan, Madison
recorded on June 19th, "Mr. Paterson’s plan was again at large before the Committee."*
F. THE ADOPTION OF RANDOLPH'S PLAN AS THE FRAMEWORK OF GOVERNMENT

- JUNE 19, 1787

Thus, the Convention had been presented with three separate theories on the issue of
federal supremacy. The Hamilton plan had called for the effective abolition of the states as
separate sovereign political entities; the Paterson plan, in its call for a slight expansion of federal
power within the framework of the Articles of Confederacy, clearly subscribed to the state
supremacy view that had produced that document; the Randolph plan lay somewhere in the
middle, not calling for the abolition of the states but for a severe restriction on their powers
vis-a-vis a national government. On the 19th of June, the delegates were forced to decide which
of the plans that had been presented was to form the framework for the basic debate on the new
federal government. Hamilton’s plan was not even voted upon, the motion to postpone discussion
on the Paterson plan passed with only two states, New York and New Jersey, voting in the
negative; finally, on the question moved by Rufus King of Massachusetts, that the resolutions
prepared by Edmund Randolph and a